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ANNOUNCEMENT 
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Decisions of the Secretary of Agriculture 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seg.). These statutes are now administered by the War Food 
Administration created hy Executive Order No. 9334, April 19, 1948 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 703) 


Boyp Smirn v. BOSWELL KAHN THORNTON Live STocK COMMISSION COMPANY. 
P&S Doc. No. 1577. Decided August 8, 1944. 


Oral Hearing Ordered for Failure to Afford Opportunity to File Suggested 
Order—Prior Reparation Order Set Aside 


Since respondent was not given opportunity to file suggested order provided 
by the rules of practice under the act and complainant did not object to 
respondent’s request for oral hearing, the prior reparation order is set 
aside and oral hearing is ordered. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

RULING ON MOTION 

On April 6, 1944, an order (3 A. D. 258) in favor of complainant, 
Boyd Smith, was issued in this reparation proceeding under the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seg.). On April 
26 respondent, Boswell Kahn Thornton Live Stock Commission Com- 
pany, filed a request that the order be withdrawn and replaced by 
one dismissing the complaint on the ground that complainant had 
failed to prove that respondent had violated the act. In the alterna- 
tive, respondent asked that the proceeding be reopened and that oral 
hearing be had. 

We do not agree with respondent's arguments filed with its motion, 
and we think the present record supports the order of April 6. How- 
ever, as it appears that respondent was not given opportunity to file 
the suggested order provided by the rules of practice (9 CFR, Cum. 
Supp., 202.53(a)), and as complainant has filed no objection to the 


motions, perhaps an oral hearing should be held so that the record 
may be augmented to include all pertinent available evidence. There- 
fore, the order of April 6, 1944, is set aside, and the proceeding shall 
be set for hearing in accordance with the rules of practice. 


(A. D. 704) 


In re MAPLEWooD PouLTRY CoMPANY. P&S Doc. No. 1613. Decided August 
10, 1944, 


Suspension of License of Poultry Dealer—Cease and Desist Order 


Although making false entries in poultry dealer’s records, and keeping the re- 
sulting inaccurate records constitute flagrant and repeated violations of 
the act which warrant revocation of the dealer’s license, in view of the 
punishment already received by it for the same activities under other 
laws, its license under the act is suspended for only 15 days, and it is 
further ordered that the respondent shall cease and desist from making 
false entries and shall keep q@rrect records. 


643 
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Mr. Rogers N. Robinson for complainant. Mr. E. R. Eaton, of Belfast, Maine, 
for respondent. Mr. Leonard O. Carson, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint filed on 
April 1, 1944, by the Office of Distribution, the complainant. The 
respondent, Maplewood Poultry Company, a poultry dealer at Mal- 
den, Massachusetts, was charged with making false entries in its 
records. Respondent filed no answer to the charges, but requested 
an oral hearing. 

The hearing was held in Boston, Massachusetts, on May 8, 1944, 
before Leonard O. Carson, an examiner. Rogers N. Robinson, Office 
of the Solicitor, Department of Agriculture, appeared for complain- 
ant, and E. R. Eaton, Belfast, Maine, appeared for respondent. After 
two witnesses testified, by a stipulation respondent admitted the 
charges against it. Its counsel stated that it had been convicted in a 
Federal court for violations of Office of Price Administration regu- 
lations in connection with the same transactions, that except for this, 
respondent’s record was good, and that respondent had cooperated 
with the government in straightening out the matter. In view of 
the punishment already received and its record and cooperation, 
counsel asked that leniency be shown in assessing respondent’s pun- 
ishment for violation of the Packers and Stockyards Act. 

On July 6, 1944, the examiner issued his report, recommending 
findings and an order similar in effect to those herein. Neither party 
excepted to the report. After expiration of the time for filing excep- 
tions, the record was submitted to this office, where this decision has 
been prepared. 

FINDINGS OF FACT 

1. Respondent is a corporation whose address is 6 Newland Street, 
Malden, Massachusetts. It is licensed as a dealer in live poultry at 
Malden, a city designated as subject to the poultry provisions of the 
act (9 CFR 204.2). 

2. On January 26 and February 2, 3, 12, and 23, 1943, respondent 
made entries in its records showing various sales of live poultry at 
prices ranging from 27¢ to 35¢ per pound for a total of $26,956.50, 
whereas the poultry was actually sold at other prices for a total of 
$27,960.12. The difference between the amount recorded and the 
amount actually received was paid in cash by Broadway Poultry 
Company, 199 Albany Street, Boston, Massachusetts, the buyer, but 
the amount paid in cash was not reflected in any of respondent’s 


records. 
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3. On March 2, 9, 16, 19, 24, 26, 29, and 31, and April 2, 1943, 
respondent recorded various sales of live poultry at prices ranging 
from 27¢ to 341%4¢ per pound, for a total of $32,991.82, whereas the 
poultry was actually sold at higher prices for a total of $34,548.17. 

4. On April 6, 10, and 15, 1948, respondent recorded various sales of 
live poultry at prices ranging from 27¢ to 34%4¢ per pound for a 
total of $20,954.98, whereas the poultry was actually sold at higher 
prices for a total of $24,294.43, 

CONCLUSIONS 

Making false entries in its records, and keeping the resulting inac- 
curate records, constituted flagrant and repeated violations of sec- 
tions 401 and 402 of the act (7 U.S.C. 221, 222), authorizing revoca- 
tion of respondent’s license under section 505 (7 U.S.C. 218d). 
However, in view of the punishment already received by respondent 
in connection with the same activities under other laws, its license 
under the Packers and Stockyards Act need be suspended for only 
15 days, as recommended by the examiner, 

ORDER 

Respondent shall cease and desist from making false entries in its 
records concerning its business, and shall keep records correctly dis- 
closing all transactions in its business, including the true price at 


S 


which it sells live poultry, whether on credit or for cash, or both. 
Respondent's license under the act is suspended for 15 days. 
Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service, 
this order shall become effective on the 20th day after its date. 


(A. D. 705) 


In re C. E. Opett & Company. P&S Doc. No. 1566. Decided August 11, 1944. 
Cease and Desist—Unfair Practice 

Respondent, a market agency, is ordered to cease and desist from perpetrating 
unjust, unfair, and deceptive practices in issuing accounts of sales falsely 
indicating the consignor of animals known to have been stolen and caus- 
ing false yard tickets to be issued for such animals, and to cease and desist 
from violation of the act in delivering proceeds of sales to other than the 
owner or his agent. 


Principal and Agent—Act of Agent as Act of Principal—Effect of Knowledge 


Although respondent is responsible for the acts of his employee, since he had 
no knowledge of such acts, and thought he delivered the'proceeds to the 
authorized agent, his registration is not suspended. 


Mr. John B. Poindexter for complainant. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
|. _ PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted on August 14, 1948, 
by a complaint of the Food Distribution Administration, now the 
Office of Distribution, the complainant. The respondent, Clyde E. 
Odell, doing business as C. E. Odell & Company, a market agency at 
the Union Stock Yards, Baltimore, Maryland, was charged with, 
through his employees, receiving hogs from and selling them for per- 
sons who had stolen them, making false accounts of sales showing 
other persons as the owners, and delivering payment checks to the 
persons who had stolen the hogs, thereby aiding in disposing of stolen 
hogs. These acts were alleged to constitute unfair, unjustly discrim- 
inatory, and deceptive practices or devices. On September 10, 1948, 
respondent filed an answer, denying that he had any knowledge of 
the thefts, and stating that he had no reason to suspect any dishonesty 
on the part of the guilty persons. 

A hearing was held in Baltimore on December 15, 1943, before 
John J. Murray, the examiner. John B. Poindexter and Joseph O. 
Parker, of the Office of the Solicitor, Department of Agriculture, 
appeared for complainant, and respondent appeared in person. The 
transcript of the hearing contains 198 pages, and a number of 
exhibits were introduced. As the material facts, shown below in the 
Findings of Fact, are not now in dispute, the evidence is not here 
summarized. 

In a suggested order filed on January 28, 1944, complainant recom- 
mended a cease and desist order and suspension of respondent’s reg- 
istration for 30 days. In his report, issued on April 21, 1944, the 
examiner recommended a cease and desist order, Complainant ex- 
cepted to the failure of the report to contain a finding that respondent 
knew or should have known that the hogs were stolen and were not 
consigned as recorded, and its failure to contain a suspension of 
registration. Complainant asked for oral argument. 

Oral argument was held before me on July 3, 1944, in Washing- 
ton, D.C. Complainant argued that if respondent had exercised due 
care he would have known of the thefts, and that his delivering the 
checks to those who stole the hogs violated the regulations, Re- 
spondent had been given permission to file a letter as his argument, 
and did not appear and argue orally. He claimed that he had done 
nothing wrong, was not negligent in failing to discover the thefts 
or in delivering the checks as he did, and should not be put out of 
business. The arguments, with the rest of the record, have been con- 
sidered, and this order has been prepared in this office. 

P. & S. Docket No. 1565, Jn re Union Stock Yard Company, in- 
volves the same situation as this docket, and much of the record in 
the two proceedings is the same. The decision in the other docket 
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is being issued today, and will be reported in the Agriculture Deci- 
sions (3 A.D. 649). 
FINDINGS OF FACT 

1. Respondent is an individual doing business as C, E. Odell & 
Company. At all times material herein he engaged in buying and 
selling livestock on commission, and was registered under the act as 
a market agency, at the Union Stock Yards, Baltimore, Maryland, 
posted as a stockyard subject to the act (9 CFR 204.1). 

2. Between January 15, 1940, and April 5, 1943, William Fleischer 
and G. L. Horn, employees of Armour & Company, acting either 
together or separately, stole hogs from their employer at the stock- 
yard on about 110 occasions, involving about 325 hogs. 

3. The hogs were stolen from groups of Armour’s hogs and put 
into pens assigned by the stockyard to respondent. Respondent sold 
the stolen hogs and issued accounts of sale showing they were con- 
signed by and sold for M. Gilbert, in all except two instances, in 
which the consignor was shown as George Donahue, sometimes spelled 
Donehue. Checks in payment were made to M. Gilbert and delivered 
to Fleischer, except that in two instances, the checks were made to 
Donahue and delivered to Horn. 

4. Before the thefts and sales occurred, Fleischer told respondent 
that Fleischer’s uncle, M. Gilbert, was going to raise some hogs, and 
would send some to respondent occasionally for sale. Fleischer said 
the uncle. would bring the hogs to the pens and leave them early in 
the morning, but as. he (the uncle) worked until after respondent's 
office closed in the afternoon, checks for the hogs would be picked 
up by Fleischer. 

5. Respondent had known Fleischer for some years and had no 
reason to suspect that he was stealing hogs. Respondent did not 
know Horn as well as Fleischer, but had no reason to suspect that 
he was stealing hogs. 

6. On one occasion respondent ordered a substitute check, payable 
to Gilbert, to be delivered to Fleischer after a check had been mailed 
to Gilbert. 

7. Fred Rosenberger, an employee of respondent, knew that the 
hogs had been stolen by Fleischer and Horn and had not been con- 
signed to Gilbert and Donahue, but he caused the false accounts of 
sale to be prepared, and gave information which caused the weigh- 
master, employed by the stockyard, to issue false yard tickets. He 
accepted money from Fleischer and Horn for assisting them in dis- 
posing of the hogs. 

8. Respondent did not know of the theft, the falsity of the accounts 
of sale and yard tickets, Rosenberger’s participation in the scheme, 
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etc., until the situation was revealed by an investigation made by 
the stockyard owner. 
CONCLUSIONS 

Issuing accounts of sales falsely indicating the consignor of hogs 
known to have been stolen and causing false yard tickets to be issued 
for such hogs, were unjust, unfair, and deceptive practices in vio- 
lation of sections 307 and 312 of the act (7 U.S.C. 208, 213), for 
which respondent is responsible under section 403 (7 U.S.C. 223). 
Delivering checks to one who was not the “owner” or his agent vio- 
lated section 201.39 of the regulations (9 CFR, Cum. Supp., 201.39). 
Respondent should be ordered to cease and desist from these vio- 
lations. 

The employees of respondent and the stockyard were responsible 
for violations charged against their principals. Neither of the prin- 
cipals knew of the situation. Although the stockyard owner was 
responsible for the practice of issuing yard tickets without sufficient 
facts to support them, which helped to enable the guilty employees 
to conceal the source of the hogs, a cease and desist order was deemed 
sufficient in its case. See /n re Union Stock Yard Company, men- 
tioned above. Unless respondent here could be said to have been 
more responsible for the unknown acts of the guilty employees, his 
punishment should not be greater. 

The principal argument for suspension is that respondent should 
have known that something was wrong. Perhaps closer supervision 
of Rosenberger would have prevented the violations, but this is not 
certain, and we would not say that respondent should not have 
trusted his employee. The story told by Fleischer would not appear 
to be suspicious to one who knew him as respondent did. Complain- 
ant argues that respondent should have discovered the scheme when 
hogs began to arrive shortly after Gilbert was supposed to start rais- 
ing hogs. Perhaps Fleischer’s statement of the time when Gilbert 
started was definite enough to show that he could not have raised 
hogs yet, but also perhaps even if respondent noticed this, he might 
have assumed that Gilbert was getting rid of some of the hogs he 
bought at the start. On the whole, we would not say that respondent 
was negligent in failing to suspect Rosenberger and Fleischer, and 
Horn for his two transactions. 

It appearing to respondent that Fleischer got his uncle to send in 
the hogs, it does not appear unreasonable for respondent to have 
assumed that Fleischer was authorized to pick up the checks for his 
uncle. The regulations permit payment to the shipper’s “duly author- 
ized agent.” There is no requirement that payment must be withheld 
until the agent displays a written power of attorney and a certificate 
of title in the consignor. 
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It is our conclusion that respondent, while responsible for the acts 
of his employees, is no more guilty of intentional violations than is 
the stockyard, and we agree with the examiner that it is not necessary 
to suspend his registration. It is quite likely that, after experiencing 
the trouble dishonest employees can cause, respondent in the future 
will be careful of the selection and supervision of his employees. 


ORDER 

Respondent shall cease and desist from: 

1. Receiving livestock from and selling it for a person known to 
have stolen it; 

2. Giving false information which causes the stockyard owner to 
issue false yard tickets for livestock ; 

3. Issuing accounts of sale falsely representing the ownership of 
livestock; and . 

4. Delivering checks in payment for livestock sold to persons other 
than the former owners or their agents, except upon order of the 
Secretary of Agriculture or a court of competent jurisdiction. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service 
this order shall become effective 10 days after its date. 





(A. D. 706) 


In re UNtON Stock YARD COMPANY. P&S Doc. No. 1565. Decided August 11, 1944. 
Cease and Desist—Unfair Practice 


Respondent, owner of a posted stockyard, is ordered to cease and desist from 
perpetrating unjust, unfair, and deceptive practices in placing false in- 
formation on yard tickets, issuing yard tickets for hogs known to have 
been stolen, and from violations of act in issuing tickets showing re- 
ceipts of livestock from consignors unless the livestock is actually so re- 
ceived, and permitting its employees to issue yard tickets without actually 
knowing the livestock was received from the consignor, and is ordered to 
make, when livestock is received, and keep tickets showing the name of 
the consignor, or his agent. 


Mr. John J. Murray, Examiner. 





Mr. John B. Poindexter for complainant. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C, 181 et seq.), instituted on-August 14, 1948, 
by a complaint of the Food Distribution Administration, now the 
Office of Distribution, the complainant. The respondent, Union Stock 
Yard Company, owner of the Union Stock Yards, Baltimore, Mary- 
land, was charged with issuing yard tickets showing that hogs had 
been consigned by two persons, when its employees knew that the 
hogs had been stolen and had not been consigned by such two per- 
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sons. It was alleged that these acts constituted unfair and deceptive 
practices, failure to render reasonable stockyard services, and failure 
to keep correct records, Respondent filed an answer on August 30, 
1943, outlining the situation, denying that its employees had partici- 
pated in the thefts or in concealing them, and asking oral hearing. 

The hearing was held in Baltimore on December 15 and 16, 1943, 
before John J. Murray, the examiner. John B. Poindexter and 
Joseph O. Parker, Office of the Solicitor, Department of Agriculture, 
appeared for complainant, and Lawrence R. Hatter, its president, 
appeared for respondent. The only disputed material fact was 
whether respondent’s employees knew, when they issued the tickets, 
that the hogs had been stolen and were not sent in by the persons 
named on the tickets. Since the evidence indicates that some of the 
employees who issued tickets did know, and since respondent did not 
except to a proposed finding to this effect, a summary of the testi- 
mony is not given here. 

In a suggested order filed on January 27, 1944, complainant recom- 
mended issuance of a cease and desist order. In his report, filed on 
May 2, 1944, the examiner proposed findings and an order similar in 
effect to those herein. Neither party has filed exceptions to the report. 
After expiration of the time for excepting, the record was submitted 
to this office, where this decision has been prepared. 

The situation with which this proceeding is concerned is involved 
also in P&S Docket No. 1566, Zn ve C. FE. Odell & Company. Parts 
of the record in that proceeding were incorporated by reference into 
the record in this one. Decision in the Odell matter is being issued 
today and will be reported in the Agricultural Decision (3 A.D. 645). 


FINDINGS OF FACT 

1. Respondent is a corporation. At all times mentioned herein, it 
owned and operated the Union Stock Yards, Baltimore, Maryland, 
posted as a stockyard subject to the act (9 CFR 204.1). 

2. Between January 15, 1940, and April 5, 1942, William Fleischer 
and G. L. Horn, employees of Armour & Company, stole hogs from 
their employer on about 110 occasions at the stockyard. The thefts, 
involving about 325 hogs, occurred after respondent had delivered 
control and possession of the hogs to Armour & Company. 

3. Employees of respondent who knew that the hogs were stolen 
placed some of the stolen hogs in pens in the yard assigned to C. E. 
Odell & Company, a commission merchant at the stockyard. 

4. Employees of respondent issued yard or receiving tickets (called 
also unloading tickets) for all of the stolen hogs, which tickets indi- 
cated that the hogs were consigned by M. Gilbert or George Donehue 
(spelled also Donahue). 





ent 
oth 
the 


var 
cha 
tick 
7 
the 
or | 
em] 


left 


tive 
lure 
30, 


‘ici- 


43, 
and 
1re, 
ent, 
vas 
ets, 
ons 
the 
not 
sti- 


A. D. 706 UNION STOCK YARD COMPANY 651 


5. Some of these yard tickets were issued by employees of respond- 
ent who placed the hogs in the pens and knew they were stolen, while 
others were issued by respondent’s weighmaster, during the day when 
the hogs were brought to the scale, upon information received from 

E. Odell & Company. The weighmaster did not know the hogs 
were stolen 

It was a common practice at respondent’s stockyard to issue 
vard tickets at the scale, upon information given by commission mer- 
chants at the stockyard, without further evidence of ownership, if a 
se had not been already issued for the livestock to be weighed. 

. Officials of respondent began the investigation which disclosed 
me thefts. No responsible official of respondent knew of the thefts 
or false tickets until they were revealed by the investigation. The 
employees of respondent who knowingly issued the false tickets had 
left respondent’s employment when the complaint was issued. 


CONCLUSIONS 

Issuing yard tickets falsely indicating the consignor of hogs known 
to have been stolen was an unjust, unfair, and deceptive practice, in 
violation of sections 307 and 312 of the act (7 U.S.C. 208, 213), for 
which respondent is responsible under section 403 (7 U.S.C. 223). 
Issuing tickets upon information received at the scale from commis- 
sion merchants constituted failure to exercise reasonable care to ascer- 
tain — ownership of livestock, and violated sections 304 and 307 
(7 U.S.C, 205, 208). The false tickets were incorrect records, in vio- 
lation a section 401 (7 U.S.C. 221). Respondent should be ordered 
to cease and desist from the violations, and to keep correct records. 


ORDER 

Respondent shall cease and desist from: 

Issuing yard tickets showing receipt of livestock from any other 
than the true consignor or his agent who delivered the livestock to 
the stockyard ; 

2. Issuing yard tickets for hogs which respondent knew or had 
reason to believe were stolen; 

Placing false information on yard tickets; 

4. Issuing tickets showing receipts of livestock from consignors 
unless respondent has actually received the livestock at the stockyard 
from the consignors or their agents; and 

. Permitting its employees to issue yard tickets unless they actu- 
ally know that the livestock was received at the stockyard from the 
consignors or their agents. 

Respondent shall keep such records as fully and correctly disclose 
all transactions in its business, including the making, at the time the 
livestock is received by respondent at the stockyard, and the keeping 
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of tickets showing the true name of the consignor or his agent who 
delivers the livestock to respondent. 

Copies of this decision shall be served upon respondent by regis- 
tered mail or in person. and upon the Office of Distribution. This 
order, except as to service, shall become effective 10 days after its 


date. 


(A: DD: $07) 


In re E. A. BLACKSHERE COMPANY. P&S Doc. No. 1552. Decided August 22, 1944. 
Cease and Desist—Violation of Act—Records and Reports—False Entries 


Respondent, a market agency, is ordered to cease and desist from making false 
entries in its accounts and records, remitting proceeds of sales to con- 
signors on the basis of prices different from prices for which animals were 
sold, failing to furnish true written accounts showing the exact price re- 
ceived for livestock, the exact price paid to sellers, and the exact amount 
of freight expense. 


Cease and Desist—Violation of Act—Circumstances Obviating Suspension 
of License 


Since rebates were made in apparently a very small proportion of transactions 
conducted by the respondent market agency for many years and no prior 
violations of the act have been shown, the interests of proper enforcement 
of the act are met by issuing a cease and desist order without suspend- 
ing respondent’s license. 


ir. John J. Murray for complainant. Messrs. Hershey, Donaldson, Williams 
& Stanley, of Baltimore, Maryland, for respondent. Mr. Charles F. Neylan, 


Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seq.), instituted 
on September 30, 1943, by an order of inquiry and notice of hearing 
issued by the Deputy Director of the Food Distribution Administra- 
tion (now the Office of Distribution). Respondent, E. A. Blackshere 
Company, a corporation doing business as a market agency at the 
Union Stock Yards, Baltimore, Maryland, was charged with refund- 
ing or remitting part of the rates and charges for stockyards services 
specified in the schedule filed and published and in effect at the time; 
wilfully making or causing to be made false entries in its accounts. 
records and memoranda; engaging in and using unfair, unjustly dis- 
criminatory and deceptive practices or devices, and failing to keep 
such accounts, records and memoranda as to disclose correctly all 
transactions involved in its business. 

Respondent filed an answer in which it neither admitted nor denied 
the allegations of the order of inquiry but requested an oral hearing. 

A prehearing conference was held in Washington, D. C., on De- 
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cember 3, 1942, at which time the parties entered into a stipulation 
wherein the respondent in substance admitted the facts as alleged in 
the order of inquiry and reserved the right to an oral hearing. An 
oral hearing was held in Baltimore, Maryland, December 17, 1943. 
before Charles F. Neylan, examiner. John J. Murray, Office of the 
Solicitor, Department of Agriculture, appeared as counsel for the 
complainant, and E. A. Baugher of Baltimore, respondent’s presi- 
dent, appeared for respondent. 

Mr. Baugher testified that respondent occasionally remitted to ship- 
pers prices higher than those which it had actually received from the 
sale of the livestock. Mr. Baugher said that this may have happened 
because (1) the shipper was paid, before the animals were actually 
sold, what appeared to be the market price, but the sales price did 
not turn out to be as high as the market price estimated, (2) because 
the shipper was paid a bid price refused by respondent earlier in 
the day rather than a lower actual sales price, or (3) because some 
times respondent got a lower price at the end of the day for a few 
head of livestock than the price the same grade of livestock brought 
during the day, due to a decline in demand, and respondent believed 
that the consignors of these few animals should receive the same price 
at which similar livestock had sold during the day. 

In billing Louis Burk, Inc., Mr. Baugher admitted that, at times, 
respondent charged prices higher than the prices paid to shippers 
but charged a lesser amount for freight than the actual amount 
expended by the respondent therefor. The sum of the excess charges 
for the livestock in a shipment was equal to the difference between 
the amount charged for freight and the proper freight charge on 
said shipment. 

He further testified that respondent occasionally changed the names 
of purchasers on the copies of accounts of sale in order to correct 
errors and make his reconds reflect the true transactions. Respondent 
made no attempt to substantiate this assertion by putting the scale 
tickets in evidence, or showing when or how the alleged errors were 
made, 

Following the hearing, the examiner issued a report proposing a 
cease and desist order and a suspension of respondent's registration 
for 30 days. Respondent filed exceptions to the report through its 
attorneys, Hershey, Donaldson, Williams & Stanley. Oral argument 
on the exceptions was held before me on April 20, 1944. As was the 
case at the hearing, respondent argued that there was no intent to 
violate the act or the regulations, and that the violations admitted 
do not warrant the imposition of a suspension of respondent’s regis- 
tration. 
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FINDINGS OF FACT 

1. Respondent is a corporation duly organized under the laws of 
the State of Maryland, and at all times material herein respondent 
was registered as a market agency and dealer at the Union Stock 
Yards, Baltimore, Maryland, posted as a stockyard subject to the 
act (9 CFR 204.1). 

2. (a) On November 24, 1941, and at divers other times during 
1941 and 1942, respondent sold livestock, consigned to it for sale on 
commission, and in accounting to the consignors, remitted on the 
basis of prices greater than the prices at which such livestock was 
actually sold and weighed to purchasers. 

(b) On November 3, 1941, and at divers other times during 1941, 
respondent, in accounting to consignors, reported that it had taken 
the consignors’ hogs into its-own account at certain prices, whereas 
in fact said hogs were not taken into the respondent’s own account 
but were sold directly to third parties at prices lower than those at 
which respondent remitted to the consignors. 

3. (a) On June 1, 1942, and at divers other times during 1942, 
respondent sold to Louis Burk, Inc., hogs which had been consigned 
to it for sale on commission and on its bills rendered to Louis Burk, 
Inc., included, as an item of freight expense, amounts of money less 
than the amounts actually expended by it for freight. 

(b) On or about June 1, 1942, and at divers other times during 
1942, respondent entered on its bills to Burk prices for the livestock 
higher than the actual sales prices. 

4. On June 1, 1942, and at divers other times during 1942, the 
respondent wilfully made false entries on its books, records and 
memoranda by showing therein that it had paid as freight expense 
in connection with livestock sold to Louis Burk, Inc., amounts less 
than the freight expense actually incurred, and by showing as sales 
prices for the livestock sold to Burk, prices in excess of the actual 
sales prices. 

5. The total of the amounts for freight and the sales prices for 
hogs listed on the bills rendered to Burk equaled the total of the 
correct items for freight and the actual sales prices. 

6. On July 28, 1942, and at divers other times during 1942, the 
respondent altered copies of accounts of sale so that such copies of 
accounts of sale retained by it as a part of its records would show, 
as the purchaser of the livestock covered thereby, a purchaser other - 
than the true purchaser. 

CONCLUSIONS 

The “rebates” shown by finding 2, the incorrect billing to Burk 
shown by finding 3, the incorrect records shown by finding 4, and 
the alterations of accounts of sale shown by finding 6 constituted 
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violations of the act. The real question involved is whether we should 
issue merely a cease and desist order or, in addition, an order sus- 
pending respondent’s registration. 

No unworthy motive is shown to exist in connection with the alter- 
ation of copies of the accounts of sale. No reason is given, either, 
for the manner of billing Burk. Apparently, this method of billing 
gave the impression that the hogs were not local hogs but were 
shipped to Burk on the balance of a through rate, when such was not 
always the case. It does not appear from the record whether this 
method was used with the knowledge and consent of Burk. 

We come to the question of rebates. There is no doubt that the 
making of rebates is not a trifling violation. It is an unfair business- 
getting device generally warranting something more than merely a 
cease and desist order. Whether respondent’s explanation of the ac- 
tions resulting in rebates is true, we are unable to say because Mr. 
Baugher’s recollections of individual instances were poor and the 
circumstances “may have” been those described by him. However, 
rebates were made in apparently a very small proportion of re- 
spondent’s transactions, respondent has been in business for many 
years and no prior violations of the act have been brought to our 
attention. We do not believe, then, that the interests of proper en- 
forcement of the act require us to enter a suspension order in this 
proceeding. Respondent is warned, however, that violation of a 
cease and desist order is punishable by fine and that the same con- 
siderations which lead us to limit disciplinary action here to a cease 
and desist order will not be present in any future administrative 
proceedings which may be brought for violation of the act or regu- 
lations. 

Respondent, its ofticers and employees shall cease and desist from: 

(1) refunding or remitting any part of the rates or charges as- 
sessed for selling, buying or stockyard services; 

(2) wilfully making or causing to be made false entries in its 
accounts, records and memoranda; 

(3) remitting proceeds of sale to consignors on the basis of prices 
different from those prices for which hogs are sold; 

(4) failing to furnish true written accounts of. sale showing, 
among other things, the exact price received for livestock from the 
purchasers ; 

(5) failing to furnish true written accounts of purchase showing, 
among other things, the exact price paid to the seller; and 

(6) failing to furnish true written accounts of purchase showing, 
among other things, the exact amount of freight expense. 
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Copies hereof shall be served upon respondent by registered mail 
or in person, and upon the Office of Distribution. 
This order shall become effective 5 days after its date. 


(A. D. 708) 


In re THE JeRsEY Ciry Stock Yarps Company. P&S Doc. No. 1627. Decided 
August 28, 1944. 


Cease and Desist—Vioaltion of Act—Records and Reports—False Entries— 
Failure to Except to Examiner’s Recommendation 


Since respondent, stockyard owner, has admitted the facts of making false 

fi entries in its records and reports and has waived hearing, and the parties 
to the proceeding have consented to the issuance of a cease and desist 
order by failing to except to the examiner’s recommendation, the respond- 
ent is ordered to cease and desist from making false entries in its records 
and reports, and is ordered to keep full records disclosing all transactions 
involved in its business. 


Mr. John J. Curry for complainant. Winston, Strawn & Shaw, of Chicago. 
Illinois, for respondent. Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on June 22, 1944, 
by a complaint of the Office of Distribution, the complainant. The 
respondent, The Jersey City Stock Yards Company, was charged 
with having willfully made false entries in its records and annual 
reports and kept fictitious accounts. On July 14, 1944, respondent 
answered, admitting the material facts, waiving hearing, and stating 
that its responsible owners did not know of the violations when they 
occurred, and made complete disclosure of them to the Department 
of Agriculture as soon as they discovered them. 

As is authorized by the rules of practice (9 CFR, Cum. Supp., 
202.9), the examiner’s report was issued without further investiga- 
tion or hearing. Except that the respondent was said to be a stock- 
yard, as was alleged in the complaint, instead of the owner or oper- 
ator of a stockyard, and that he placed the matter concerning false 
reports in his proposed conclusions, the examiner proposed findings 
similar in effect to those herein, and recommended a cease and desist 
order. Neither party excepted to the report. 

FINDINGS OF FACT 

1. Respondent, a corporation, is the owner or operator of The 
Jersey City Stock Yards at Jersey City, New Jersey, posted as a 
stockyard subject to the act (9 CFR 204.1). 

2. Respondent recorded in its records that from January 1937 to 
August 1945 it purchased and fed to livestock at its stockyard hay 
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and corn costing $42,271.54, but it neither purchased nor fed hay and 
corn costing that amount. 

3. To substantiate the false entries respondent obtained blank in- 
voices from Emil A. Schumann, a feed dealer of Rochester, New 
York, and used them to cover purported purchases and deliveries of 
hay and corn which were not made. 

4. In its annual reports to the Department of Agriculture for 1940, 
1941, and 1942, respondent wilfully overstated its accounts covering 
purchases of feed, and in its report for 1942 it understated its ac- 
counts covering taxes and insurance. 


CONCLUSIONS 

Making false entries in its records and reports constituted viola- 
tions of Section 10 of the Federal Trade Commission Act, incor- 
porated by reference into the Packers and Stockyards Act (7 U.S.C. 
222), and resulted in failure to keep the full and correct records re- 
quired by 7 U.S.C. 221. These violations authorize issuance of a 
cease and desist order, as recommended by the examiner and con- 
sented to by the parties by their failure to except to the examiner’s 
recommendation. 


ORDER ; 
Respondent shall cease and desist from willfully making false en- 


tries in its records and reports, and failing to keep records fully and 
correctly disclosing all transactions involved in its business. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service, 
this order shall become effective five days after its date. 


(A. D. 709) 


In re MARKET AGENCIES AT OMAHA Union Stock YaArvs. P&S Doc. No. 143. 
Decided August 31, 1944. 


Supplemental Order—Rates and Charges 


Respondent’s application for addition to existing rates and charges to permit 
a charge for ante-mortem inspection of cattle, objected to by Office of Dis- 
tribution, is set down for a hearing, presently effective modified rates or- 
dered continued in effect through December 31, 1944, and respondents 
ordered to continue filing reports required by provisions of stipulation. 


*. Charles F. Neylan for Office of Distribution. Mr. Everett PY Kelloway and 
Mr. Alexander McKie, Jr., both of Omaha, Nebraska, for respondents. 
Mr. John J. Curry, Examiner. 


Decision by Grover B. Hill, First Assistant War Food Administrator. 
SUPPLEMENT ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 

1921 (7 U.S.C. 181 ef seqg.). Rates for the respondents, market agen- 
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cies doing business at the Union Stock Yards, Omaha, Nebraska, 
were prescribed in an order issued on November 19, 1926. By an 
order issued on July 29, 1941, the rates of the 1926 order were modi- 
fied, effective through July, 1942. The etfect of the modification has 
been extended through August, 1944, by supplemental orders. Secre- 
tary of Agriculture v. American Live Stock Commission Company, 
et al.,1 A. D. 479 (July 30, 1942) ; Zn re American Live Stock Com- 
mission Company et al., 1 A.D. 759 (December 29, 1942) ; /n re Dewey 
Anderson Commission Co. et al., 2 A.D. 320 (July 31, 1943); Jn re 
Market Agencies at the Union Stock Yards, Omaha, Nebraska (form- 
erly styled as American Livestock Commission Company et al.), 3 
A.D. 502 (June 29, 1944); and /n re Market Agencies at Omaha 
Union Stock Yards, 3 A.D. 594 (July 29, 1944). 

By documents filed on July 26, 1944, respondents requested (1) a 
further modification of the rates prescribed in the 1926 order to per- 
mit them to make a charge to shippers of one cent per head for the, 
ante-mortem inspection of cattle, (2) an extension of the effect of the 
modifications through December, 1945, and (3) to be relieved of 
filing quarterly profit and loss statements, as required by the terms 
of a stipulation entered into between respondents and the Food Dis- 
tribution Administration (now the Office of Distribution), filed with 
the Hearing Clerk on July 26, 1943. Respondents requested an oral 
hearing in connection with their application. 

Pursuant to statements made at a prehearing conference held on 
August 24, 1944, and the provisions of a stipulation entered into by 
the respondents and the Office of Distribution, dated August 26, 1944. 
the parties agreed to recommend the extension of the modifications 
referred to above, to and including December 31, 1944. With respect 
to respondents’ request to be relieved of filing quarterly profit and 
loss statements, respondents’ representatives stated that they desired 
to withdraw such request. 

With respect to respondents’ request that the present rates and 
charges be further modified to permit a charge for the ante-mortem 
inspection of cattle, the Office of Distribution has formally inter- 
posed objections to such increase. 

Accordingly, that part of respondents’ application relating to a 
proposed increase in their existing rates and charges will be set down 
for hearing in the manner provided by the rules of practice. The 
modified rates, now in effect, are continued in effect through Decem- 
ber 31, 1944. In view of respondents having withdrawn their re- 
quest to be relieved of filing quarterly profit and loss statements, they 
shall continue to file such reports as are required by the terms of the 
stipulation filed July 26, 1943. 
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CONSENT DISMISSALS 
A.D. 710. Alma Sale Barn (T. C. Jenson) v. Great Western Com- 
mission Company (H. 8S. Loseke). P&S Doc. No. 1622. August 4, 
1944. Mr. Winfield M, Elmen, of Lincoln, Nebraska, for complain- 
ant. Mr. Daniel J. Gross, of Omaha, Nebraska, for respondent. Mr. 
Cloyd L. Stewart, Examiner. Decision by Thomas J. Flavin, Assist- 
ant to the War Food Administrator, 


(A. D. 711) 


PACA Doc. No. 4261.* Decided August 14, 1944. 


Order Dismissing Complaint Based On Settlement Between Parties 


Although it may be assumed for present purposes that the pleadings and proof 
properly raised the issue of suitable shipping condition, the complaint for 
reparation is dismissed because the parties had settled by agreeing to a 
refund of part of the purchase price of the shipment of the potatoes in- 
volved in this proceeding, and the prior order which was stayed by the 
supplemental order is set aside. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Respondent, pro se. 
Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980 (7 U.S.C. 499a-499r), instituted on July 8, 
1942, by the complaint of * * * the complainant, against * * * the 
respondent. Complainant asked an award of $463.75 for respondent’s 
failure to deliver the quality of potatoes it sold complainant. Re- 
spondent answered that the potatoes were accepted at shipping point 
after complainant’s agent had inspected them, and that the parties 
had agreed to settle the matter for an allowance of ten cents per bag. 
As the amount involved did not exceed $500, no oral hearing was 
held, the evidence being submitted in writing. 

By an order issued on October 14, 1943 (2 A.D. 497), the complaint 
was dismissed on the ground that no warranty concerning the qual- 
ity of the potatoes had been alleged in the complaint. The order 
contained a finding that respondent had offered to settle for a dis- 
count but that complainant had not accepted the offer. Complainant 
petitioned for reconsideration, alleging that warranty of suitable 
shipping condition had been impliedly alleged and had been proved. 
Pending consideration of this petition, the order of dismissal was 
stayed by a supplemental order issued on November 10, 1943 (2 A.D. 
609). 

The record has been reconsidered. As it appears that some of the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 













PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 711 





660 


findings and conclusions of the stayed order should be modified, the 
entire order will be set aside, and new findings and conclusions are 
contained in this order. 












FINDINGS OF FACT 
1. Complainant is a partnership composed of * * * and * * *, 






whose address is * * *, 

2. Respondent is a corporation whose address is * * *, and at all 
times material herein was licensed under the act. 

3. On September 16, 1941, complainant purchased from respondent, 
for shipment from * * * (after being washed at that point), to 






wl 




























* * * two carloads of potatoes, consisting of 360 bags each, at 90 sh 
cents per hundredweight, or $324 per carload, f.o.b. * * *. Ins 
4. Complainant purchased the potatoes through * * * its pur-]} Te 
chasing agent, who examined potatoes being dug from the same field | set 
from which the purchased potatoes had been taken, but did not see} © 
the purchased potatves, which had then been shipped to * * * where] 2& 
they had been washed, Respondent’s representative told * * * that] Ple 
the potatoes had not been officially inspected and graded, but that he | "es 
believed that they would grade U. S. No. 1, that being the grade | if! 
of prior shipments. set 
5. The potatoes were shipped from * * * in cars BREX 75212] be 
and FGE 19342 on September 14 and September 15, 1941, respec- 
tively, consigned bv respondent to itself at * * *. The bills of lading 
bore the endorsement “Hold Mplse for Federal State Inspection.” me 

6. Car BREX 75212 arrived at * * * on September 15, 1941, at 
2 p.m, Federal-State inspection was made at 10:10 a. m. the fol-| be 
lowing day. The potatoes were then fairly well matured, firm, well ‘ 
shaped and fairly clean. From 1 to 2 percent were affected with ( 
Soft Rot in 20 percent of the samples, and 80 percent of the sam-]| in 
ples were affected by Soft Rot ranging from 3 to 12 percent, averag- 
ing approximately 5 percent. The potatoes then failed to grade U.S. | its 
No. 1 on account of Soft Rot in excess of tolerance. 

7. The railroad received respondent’s order to divert car BREX 
75212 to * * * on September 17, 1941, at 6:30 p.m. The car was 
forwarded from * * * at 1:40 a. m. on September 18 and arrived 
at * * * on the morning of September 19, 1941. The record lacks} O 
similar information for car FGE 19342. Sin 

8. The potatoes in car BREX 75212 were inspected in * * * by 
a private inspection agency on September 19, 1941. The shipment 
was then affected by Soft Rot averaging about 20 percent. 

Mr 






9. Complainant asked for an adjustment on the price because of 
the condition of the potatoes after their arrival at * * *. About 
September 25, 1941, complainant offered, through * * * to settle for 






D. 711 


d, the 
is are 


at all 


ident, 
:), to 
at 90 


pur- 
field 
it see 
vhere 
that 
at he 
rrade 


[5212 
spec- 
ding 
” 
1, at 
fol- 
well 
with 
sam- 
rag- 
J.S. 


.EX 

was 
ived 
acks 


K by 
nent 


e of 
pout 
for 


A. D. 712 PACA DOC. NO. 4272 661 


a refund of 10 cents per bag on the purchase price, to which re- 
spondent agreed. Pursuant to the settlement, respondent sent com- 
plainant its check for $72, dated September 25, 1941. Complainant 
did not cash the check, and attached it to the complaint herein. Com- 
plainant later tried to get a better adjustment on the potatoes but 
respondent would not agree. 

10. An informal complaint herein was filed on December 17, 1941, 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 

For present purposes it may be assumed that the issue of suitable 
shipping condition was sufficiently raised and presented by the plead- 
ings and proof. It appears, however, that the question of damages 
resulting from the condition of the potatoes after shipment has been 
settled between the parties. Although complainant apparently be- 
came dissatisfied with the settlement and did not cash the check, the 
agreement to settle was completed when respondent accepted com- 
plainant’s offer to settle for a specific refund. Accordingly, even if 
respondent warranted the potatoes to be in suitable condition, and 
if they were not, and if complainant was damaged, the claim has been 
settled, and the complaint should be dismissed. The check should 
be returned to complainant. 

ORDER 

The order of October 14, 1943, which was stayed by the supple- 
mental order, is set aside. 

The check for $72, attached as an exhibit to the complaint, shall 
be detached from the record and returned to the complainant. 

The complaint herein is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person. 

Except as to service, this order shall become effective 20 days after 
its date. 


(A. D. 712) 
PACA Doc. No. 4272.* Decided August 14, 1944. 


Order Dismissing Petition for Reconsideration—Prior Stay Order Vacated 


Since the petitioner has not shown facts that were not considered when the 
original order in this proceeding was issued, and did not indicate the ap- 
plication to the facts in issue of any rule which constitutes error in law, 
its petition for reconsideration is dismissed, the prior stay order is vacated, 
and the original order shall become effective. 


Mr. Harry 8S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Henry T. Spiegel, of Chicago, Illinois, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


*As explained in Prefatory Note, the identities of the parties are not disclosed._-Ed 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

The complaint for damages against respondent under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seg.), based on the alleged rejection by respondent of a carload of 
apples that was previously purchased at a price f.o.b. shipping point, 
was dismissed by order dated June 2, 1944 (8 AD 506). Complainant 
filed a petition for reconsideration which respondent has answered. 
The dismissal order was stayed by order dated June 20, 1944 (8 AD 
526), pending a decision on the petition for reconsideration. 

Petitioner contends (1) that the complaint was erroneously dis- 
missed because the Federal inspector found that the apples graded 
U. S. No. 1 at shipping point and were in suitable shipping condi- 
tion, no stem punctures or decay being present at the time of ship- 
ment, the cuts and bruises and other defects noted being within the 
tolerance for the grade; that (2) the condition defects found by the 
Federal inspector at destination, in addition to the condition defects 
which existed at loading point, consisting of stem punctures, bruises, 
and decay following skin breaks, necessarily occurred in transit and 
were chargeable to respondent as transit risks; and that (3) it was 
erroneously decided that the apples were abnormally deteriorated, 
since the bruising, stem punctures and decay occurred in transit and 
were non-existent at shipping point. 

It was stated in the dismissal order of June 2 that, notwithstand- 
ing the f.o.b. shipping point character of the sale, complainant’s 
contractual obligation, by virtue of the definitions of “f.o.b.” and 
“suitable shipping condition” being read into the contract of sale, 
required more than mere delivery to the carrier at shipping point 
of apples that were grade U. S. No. 1. Such contractual obligation 
was that the apples at the time of billing were in a condition which 
would assure delivery without abnormal deterioration at the desti- 
nation specified (* * *) in the contract of sale, if shipment was 
handled under normal transportation service and conditions. It was 
concluded that the defects found in the apples by the Federal inspec- 
tor thereof at * * * in addition to the defects found at * * * the 
shipping point, consisting of 2 percent decay, 10 percent stem punc- 
tures, and 7 percent bruised apples, were changing condition factors, 
distinguishable under the U. S. Standards for Apples from perma- 
nent grade defects, and, having occurred within the five day transit 
period, were abnormal. 

The U. S. Standards recognize that apples are often unnecessarily 
bruised by careless picking or by improper packing methods. Such 
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bruises are not always evident at the time of packing but may become 
very pronounced several days later. 

The notes of the Federal inspector at * * * show that he exam- 
ined 10 different sample lots of 25 pounds each, taken from different 
parts of the upper two layers of the load. Based on the stated sizes 
of the apples, it is probable that the inspector looked at not less than 
500 and possibly as many as 600 individual apples. He noted on 
the certificate of inspection that the pack was “generally tight.” The 
evidence shows clearly that the apples that were affected by decay, 
which ranged in most samples from 2 to 6 percent and averaged 2 
percent, developed during the transit period. The additional defects 
found by the inspector consisting of bruised apples ranging in most 
samples from 4 to 10 percent, averaging 7 percent, and stem punc- 
tures ranging in most samples from 4 to 18 percent, in a few sam- 
ples none, averaging approximately 10 percent, probably resulted 
from the tight pack rather than the slight shift in the upper layer of 
the load. The apples were packed too tight in the baskets as indi- 
cated by the certificate of the inspector, and such tight pack con- 
tributed to the bruised condition found, and to the stem punctures 
noted, which, together with those affected by decay, constitutes proof 
of want of suitable shipping condition. 

For the reasons stated, and since petitioner has not brought to our 
attention facts that were not considered when fhe order of June 2, 
1944, was issued, nor pointed out the application to the facts of any 
rule which has been recognized as error in law, the petition should 
be dismissed. 

Complainant’s petition for reconsideration of the order of June 2, 
1944, is dismissed. 

The stay order of June 20, 1944, is vacated. 

This order and the order of June 2, 1944, shall become effective 
20 days after the date hereof. 

Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 713) 


PACA Doc. No. 4348.* Decided August 14, 1944. 


Order Dismissing Complaint Based On Settlement Between Parties 


A stipulation having been filed by the parties to this proceeding stating that 
the matter herein involved had been settled and asking that the complaint 
be dismissed at the cost of the respondent, the complaint herein is dis- 


missed. 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Messrs. Davis, Stone & Murray, of Springfield, Massachusetts, and John W. 
McDonald, of Mayfield, Kentucky, and W. F. McMurry, of Paducah, Ken- 
tucky, for complainant. Mr. W. J. Webb, of Mayfield, Kentucky, for re- 
spondent, William H. Tandy, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

DISMISSAL OF PROCEEDING 

On September 25, 1943, a formal complaint was filed by * * * 
the complainant, against * * * the respondent, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
alleging that the respondent had failed to deliver five carloads of 
peaches purchased by the complainant. 

A hearing was held in this proceeding on June 19, 1944, at * * * 
at which time, both parties were represented. Evidence was sub- 
mitted on behalf of the complainant and respondent on June 19, 
1944, and the hearing was continued until June 20, 1944, at which 
time the attorneys of the parties asked that they have sufficient time 
to prepare a stipulation to dismiss. 

On June 20, 1944, a stipulation was filed in which both parties 
stated that this case had been settled between the complainant and 
respondent, and asked that the complaint be dismissed at the cost of 
the respondent. Therefore, the complaint herein is dismissed. 


(A. D. 714) 


W. J. EnNcet Company v. JosePpH L. BUSHMAN. PACA Doc. No. 4238. Decided 
August 19, 1944. 


Reconsideration—Change in Amount of Reparation Award—Damages— 
Demurrage Cost 


Petition for reconsideration is granted, and the amount of reparation awarded 
the complainant in the prior order is to read as amended by this order, 
and it is further ordered that complainant is entitled to demurrage cost 
and that since the complainant has admitted that the respondent’s liabil- 
iy should be a certain sum and billed him for this amount, the latter is 
only liable for the amount he was billed. 


. Alexander Golbus, of Chicago, Illinois, for complainant. Messrs. Fisher, 
Cashin & Reinholdt, of Stevens Point, Wisconsin, for respondent. Miss 
Rufe D. Edwards, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER ON RECONSTRUCTION 
On November 16, 1948, complainant, W. J. Engel Company, peti- 
tioned for reconsideration and reargument of an order dated Novem- 
ber 1, 1943 (2 AD 574), which awarded complainant reparation under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seg.), against respondent Joseph L. Bushman. The effec- 
tive date of the order was stayed pending reconsideration (2 AD 605). 
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In the petition for reconsideration and reargument complainant 
alleges that there was error in computing the amount of the award 
granted covering the car of potatoes in car IC 538840. It was con- 
cluded that complainant paid respondent the sum of $360, the con- 
tract price of this car, and since the potatoes in this car were not in 
“suitable shipping condition,” respondent authorized complainant to 
resell the shipment for his account; and it was found that complain- 
ant received the sum of $324 on the resale, thereby causing com- 
plainant to sustain a loss of $36. The complainant contends that no 
consideration was given to the fact that the cost of the car included 
the sum of $72 freight, plus $2.20 demurrage, and that this sum of 
$74.20, whether it be added to the cost of the car or deducted from 
the resale price, would show a loss on the car to complainant in the 
sum of $110.20, and not $36. Complainant points out that it is the 
custom and practice in a delivered sale for the seller to pay the freight 
and demurrage charges to the point of delivery. 

Complainant also alleges that there was error in failing to allow 
reparation on car NWX 6158. It was concluded in the order that 
the appeal inspection made on this car nullified the shipping point 
inspection which showed the potatoes in this car to fulfill the require- 
ments of the contract entered into by complainant and respondent. 
However, it was also concluded that since respondent relied on the 
shipping point inspection in an attempt to satisfy the contract, and 
there is no evidence of bad faith on the part of respondent, re- 
spondent’s failure to furnish potatoes of the grade specified in 
the contract was not without reasonable cause. For this reason, 
it was held that it could not be said that respondent violated sec- 
tion 2 of the act. It is the complainant’s contention that this car was 
not in “suitable shipping condition” and complainant is entitled to 
recover damages sustained by reason of the failure of respondent 
to deliver this car in accordance with the contract. 

Respondent answered the petition for reconsideration and reargu- 
ment alleging that no award should have been made on the claim 
affecting car IC 53840 as the inspection at shipping point indicated 
that the potatoes were as purchased, that the inspection made at 
Chicago indicated that the grade defects were within tolerance, and 
that the potatoes were as sold, U. S. No. 1, except for Late Blight 
Tuber Rot. Respondent submits that the potatoes'were refused be- 
cause of damages due to this rot, a condition existing when the car 
arrived in Chicago, and such damages are not chargeable to him for 
the car was purchased on an f.o.b. basis. 

Respondent admits the finding of liability as to car NRC 16228, 
but submitted that the loss sustained to complainant is a sum of 
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$250.86, instead of $283.26. Respondent submits complainant’s bill- 
ing showing a loss of only $250.86. In a statement filed March 3, 
1944, complainant admits that it agreed that respondent would only 
sustain the actual money loss on this car, and therefore billed re- 
spondent for the sum of $250.86. 

Respondent submits that there was no error in the order as to car 
NWX 6158, in that there is no jurisdiction to make an award on 
this car. Therefore, respondent asks that the findings of fact, con- 
clusions, and order be amended to direct the respondent to pay to 
complainant the sum of $250.86, plus interest, instead of $319.26, with 
interest, as was awarded complainant. 

* Upon reconsideration, the following findings of fact in the order 
of November 1, 1943, are amended to read: 


FINDINGS OF FACT 

4. The potatoes in car NRC 16228 graded U. S. No. 1 at shipping 
point and were shipped from Custer, Wisconsin, to Chicago, Illinois. 
Complainant paid respondent $360, the contract price of this car. 
The car was resold at Chicago by complainant to the United States 
Army for $630 and diverted to Camp Croft, South Carolina. An 
appeal inspection of the potatoes at Camp Croft, South Carolina, on 
October 22, 1941, reported an average of 20 percent grade defects and 
reversed the shipping point inspection as to grade. Therefore, the 
potatoes in this car were not up to the contract requirements entered 
into by the complainant and respondent. The Army refused to accept 
this shipment because of its failure to grade, and respondent then 
authorized complainant, in writing, to handle this shipment for his 
account and bill him for the loss sustained by complainant on this 
car. Complainant subsequently agreed that respondent would be 
held only for the actual money loss on this car. Complainant resold 
the car for the amount of $346.74, sustaining a loss of $250.86, the 
difference between the cost of the car plus freight and the amount 
realized from the resale of the car. Complainant billed respondent 
for $250.86, but no part of this amount has been paid. 

5. The potatoes in car IC 53840 graded U.S. No. 1 at shipping 
point and were shipped from Galloway, Wisconsin, to Chicago, Ilh- 
nois. Complainant paid respondent $360, the contract price of this 
car, plus $72 freight, and $2.20 demurrage. The potatoes were not 
in suitable shipping condition, and, therefore, not up to the contract 
requirements, since an inspection made at Chicago three days after 
date of shipment showed up to 50 percent, averaging approximately 
13 percent, Late Blight Tuber Rot. The potatoes failed to grade 
U. S. No. 1. Respondent authorized complainant, in writing, to 
handle the shipment for his account and bill him for the difference 
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between the original price paid by complainant to respondent and 
the resale price. Complainant resold the shipment for $324, thereby 
sustaining a loss of $110.20, the difference between the original price 
paid respondent for complainant, plus freight and demurrage and 
the resale price. 

7. There is due complainant from respondent the total sum of 
$361.06, the amount of the loss sustained by complainant on cars 
NRC 16228 and IC 53840, no part of which has been paid. 

The Conclusions in the order of November 1, 1948, are amended to 
read as follows: 

CONCLUSIONS 

When the potatoes in car IC 53840 arrived at destination, they 
were found not to be up to the contract requirements, and respondent 
authorized complainant to resell the potatoes in this car for his ac- 
count. This changed the original contract of purchase and sale on 
an f.o.b. basis to a contract of sale on consignment. Since it was a 
sale on consignment, respondent is liable for the freight and demur- 
rage charges from the shipping point to the point of delivery, and, 
therefore, complainant should be awarded reparation on this car for 
the difference between the cost of the car, plus freight and demurrage, 
and the amount realized from the resale of the car. 

The potatoes in car NWX 6158 were not up to the contract require- 
ments as the appeal inspection made at destination nullified the in- 
spection certificate made at shipping point which showed the potatoes 
in this car to be within the requirements of the contract. However, 
there is a violation of the act by failure to furnish produce of the 
grade specified in the contract, only if such failure is without reason- 
able cause. Since respondent relied on the shipping point inspection 
in an attempt to satisfy the contract, there can be no finding that 
respondent’s failure to furnish potatoes of the grade specified in the 
contract was without reasonable cause, and, therefore, it cannot be 
held that respondent violated the act as to this car. 

Respondent admits liability as to car NRC 16228, but alleges that 
his liability is the sum of $250.86 instead of $288.26. Complainant 
in a statement submitted, admits that liability on this car should only 
be $250.86, and that it billed respondent for this amount. Therefore. 
even though respondent, in writing, agreed to take any loss sustained 
on this car, complainant should be awarded damages only in the 
amount that it billed respondent since complainant subsequent to 
respondent’s agreement to take the loss on this car agreed that re- 
spondent would sustain only the actual money loss, that is, the dif- 
ference between the cost of the car plus freight, and the resale price. 
Respondent's failure to pay complainant for the loss sustained by 


complainant in the resale of the car of potatoes NRC 16228, when 
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respondent authorized complainant to handle this car for his ac- 
count, and respondent’s failure to deliver potatoes in car IC 53840 
in “suitable shipping condition,” constitute violations of section 2 of 
the act, for which complainant should be awarded reparation, with 
interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $361.06 with interest thereon at 
5 percent per annum from October 22, 1941, until paid. 

The facts and circumstances, as set forth herein, shall be given the 
same publication as the decision and order of November 1, 1943. 

The decision and order of November 1, 1943, as modified herein, 
shall become effective (except as to the date of payment of repara- 
tion and as to service upon the parties) 20 days after the date of 
this order. 

Copies hereof shall be served on the parties by registered mail or 
in person, 


(A. D. 715) 


Pat?T’s WHOLESALE PropucE CoMPANY v. W. A. Brock & Son, Inc. PACA Doc. 
No. 4377. Decided August 23, 1944. 


Conditional Acceptance—Protection Against Losses 


Where respondent sold and delivered a carload of potatoes which did not meet 
contract requirements and was accepted by complainant only after respond- 
ent had promised to protect complainant against any loss arising from 
decay, held, complainant could recover for such loss and should be 
awarded reparation in the amount of damage sustained by it. 


Patt’s Wholesale Produce Company pro se. W. A. Brock & Son, Inc., pro se. 
Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

By formal complaint filed January 8, 1944, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a ef seq.), 
Patt’s Wholesale Produce Company, the complainant, seeks an award 
of reparation from the respondent, W. A. Brock & Son, Inc. Com- 
plainant alleges that it purchased a carload of potatoes from re- 
spondent which, when delivered, failed to conform to the contract 
specifications; that it accepted the potatoes only after respondent 
had agreed to protect complainant from any loss suffered due to the 
condition of the potatoes; and that a loss was thereafter sustained 
which the respondent has failed to pay. 

A copy of the report of investigation was served upon complainant 
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on May 29, 1944. On the same day, copies of the complaint and re- 
port of investigation were served upon respondent, but no answer 
has been- filed. In accordance with the applicable rules of practice 
(7 CFR, Cum. Supp., 47.25(c)), oral hearing is waived, and the 
allegations of the complaint are deemed to be admitted. 

Complainant’s allegation pertaining to the inferior quality of the 
produce delivered is supported by an inspection made by the Rail- 
road Perishable Inspection Agency. The inspection certificate dated 
July 14, 1943, states that the sacks throughout the load showed wet 
spots, and in the sacks examined, soft, leaky decay ranged from 3 per- 
cent to 16 percent. 











FINDINGS OF FACT 

1. Complainant is a partnership composed of Samuel Patt and 
Louis Patt, whose address is Altoona, Pennsylvania. 

2. Respondent is a corporation whose address is Elizabeth City. 
North Carolina. Respondent was licensed under the act at the time 
of the transaction involved herein. 

3. On July 8, 1948, complainant contracted to buy from respond- 
ent, through J. E. Nelson & Son, a broker at Altoona, Pennsylvania, 
300 bags of U. S. No. 1, Size A potatoes at $2.85 per bag, delivered. 

4. Respondent shipped 300 bags of potatoes in car FGEX 36027 
from Elizabeth City, North Carolina, to Altoona, Pennsylvania, 
where they arrived on July 13, 1945. 

5. Complainant inspected the potatoes in car FGEX 36027 on 
July 14, 1948, and found that the stock in many sacks was badly 
decayed. Inspection by the Railroad Perishable Inspection Agency 
on the same day disclosed that the potatoes were affected by soft, 
leaky decay which ranged from 3 to 16 percent. 

6. Respondent was notified of the bad condition of the potatoes 
delivered and promised to protect the complainant against any loss 
arising from decay. Relying on this promise, complainant paid the 
draft in full and accepted the potatoes. 

7. In reconditioning the potatoes for resale, complainant found 
that the equivalent of 71 bags of potatoes were of no value, which at 
the contract price of $2.85 per bag, represented a loss of $202.35. The 
cost of labor involved was $28.50. Complainant sustained a total 
loss of $230.85. Respondent has failed to pay the amount claimed 
although an invoice was sent to it on July 19, 1948. 

8. Complainant filed an informal complaint on October 8, 1943, 
which was within nine months after the cause of action accrued. 
































CONCLUSIONS 
The potatoes delivered in car FGEX 36027 did not conform to the 
terms of the contract. and were accepted by the complainant only 
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after respondent had promised to protect any loss suffered through 
decay. Respondent’s failure to pay promptly for such loss in accord- 
ance with its agreement is a violation of section 2 of the act. Fruit 
Distributing Company v. John Swanson, 3 AD 21. 

Complainant should be awarded reparation in the amount of 
$230.85, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $230.85, with interest thereon at 5 
percent per annum from July 19, 1943, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
days after its date. 


(A. D. 716) 


C. H. Roprinson CoMPANY v. CLEVELAND CELERY MARKET. PACA Doc. No. 4380. 
Decided August 28, 1944. 


Purchase On Rolling Acceptance Basis—Unlawful Rejection of Shipment— 
Resale—Damages 


Where complainant sold fresh prunes on rolling acceptance basis but re- 
spondent rejected them on delivery, held, such rejection was without rea- 
sonable cause because under sale on rolling acceptance basis, the buyer has 
no right of rejection on arrival and, therefore, complainant is awarded 
reparation for the difference between the agreed contract price and the 
net proceeds received by complainant from the resale of the prunes. 


Mr. S. R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Fred Stua., 
of Cleveland, Ohio, for respondent. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

On March 30, 1944, C. H. Robinson Company, complainant, filed 
a formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking an award of repa- 
ration against respondent, Cleveland Celery Market, for the alleged 
unlawful rejection of two carloads of prunes. Complainant was 
served with a copy of the report of investigation on June 23, 1944. 
Copies of the report of investigation and the complaint were served 
upon respondent on June 22, 1944, but no answer has been filed. In 
accordance with the applicable rules of practice (7 CFR, Cum. 
Supp., 47.25(c)), oral hearing is waived, and the allegations of the 
complaint are deemed to be admitted. 
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FINDINGS OF FACT 

1. Complainant is a corporation whose address is 480 Oak Grove 
Street, Minneapolis, Minnesota. 

2. Respondent is a corporation whose address is 2633 E. 40th Street, 
Cleveland, Ohio, and was licensed under the act at the time of the 
transaction involved herein. 

3. On September 17, 1943, complainant sold to respondent two car- 
loads of U. S. No. 1 unfaced fresh Italian prunes, 867 half bushels 
to the car, at $3.05 per half bushel, f.o.b. rolling acceptance, or a total 
of $2,644.35 for each carload. 

4. The prunes contracted for were in cars NWX 70484 and PFE 
70316, which had been shipped from Salem, Oregon, on September 
7 and 10, 1943, respectively. At the time of shipment, the prunes 
graded U.S. No. 1. 

5. Car NWX 70454 arrived at Cleveland on September 20 and 
PFE 70316 on September 21. The two cars were tendered to re- 
spondent but it refused to accept and pay for them. 

6. After the rejection, complainant promptly resold the prunes and 
realized net proceeds of $1,230.85 for NWX 70484, and $1,899.91 for 
PFE 70316. Complainant sustained damages of $1,413.50 on NWX 
70484, and $1,244.44 on PFE 70316, or a total of $2,657.94, no part 
of which has been paid. 

7. An informal complaint was filed on September 21, 1943, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent purchased the two carloads of prunes on a “rolling 
acceptance” basis. This term is defined in the regulations (7 CFR. 
Cum. Supp., 46.24(c)), and means that the buyer has no right of 
rejection on arrival. The buyer’s only remedy under this method of 
purchase is by recovery of damages from the shipper for a breach 
of warranty, if such was the case. 

The respondent’s failure to accept the prunes was without reason- 
able cause and in violation of section 2 of the act. Complainant 
should be awarded reparation of $2,657.94, the difference between the 
contract prices and the net proceeds realized from the sale of the 
two cars, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $2,657.94, with interest thereon at 5 per- 
cent per annum from September 21, 1943, until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
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as to service on the parties, this order shall become effective 20 days 
after its date. 


(4.1). 4480) 
PACA Doc. No. 4310.* Decided August 28, 1944. 


Failure of Evidence to Establish Acceptance of Seller’s Offer 


Where complainant’s broker attempted to sell a carload of grapefruit to several 
buyers, each buyer to take a specified number of boxes, the shipment to be 
made on October 8 or 9, and complainant could not make shipment on 
either of those days, and offered to ship on October 10, but not all of the 
buyers accepted their share of the load on the basis of shipment on 
October 10, held, the evidence failed to establish acceptance of complain- 
ant’s offer to ship on October 10, and therefore, the complaint seeking 
reparation to recover losses by reason of the alleged unlawful rejection of 
the shipment is ordered dismissed. 


r, Seward R. Moore, of Minneapolis, Minnesota, for complainant. Messrs. 
Smith & Sehm, of St. Paul, Minnesota, for all respondents except one 
company, pro se. J. E. Croak, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 
Complainant, * * * in a complaint offered for filing on January 


8, 1943, and in an amended complaint filed on October 13, 1943, under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 


ed. 499a et seq.), alleges that the respondents* * * and the * * * 


purchased a carload of grapefruit from complainant and thereafte1 
unlawfully rejected the shipment. Reparation is claimed to cover 
resulting losses. 

Respondents filed a general denial. 

A formal hearing was held at * * * on March 16, 1944. 

A report of investigation was served on complainant and respond- 
ent, * * * by registered mail on November 1 and on the other re- 
spondents on October 30, 1942. 

Sale of the grapefruit in question, if in fact, a sale was consum- 
mated, was negotiated by * * * as the broker-agent of complainant 
and the alleged buyers. * * * of the * * * testified that on Octo- 
ber 7, 1942, he called on the respondents in an effort to sell them the 
carload of grapefruit as pool buyers. On October 8 the broker wired 


complainant: 
“OK SHIP OURSELVES ST. PAUL FOR POOL $3.90 F.0.B. CAR OF 


COMBINATION U. S. 1 AND U. S. 2 MARSH SEEDLESS GRAPEFRUIT 
... SHIP TODAY IF POSSIBLE, TOMORROW SURE.” 


Complainant answered the broker confirming the order and stated 
that a special effort would be made to ship on the 9th but not prom- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ising to do so. On October 9 complainant wired the broker that 
shipment could not be made until the following day. * * * testified 
that he interviewed each of the respondents, except the * * * as to 
complainant’s wire promising shipment on October 10 at $3.85 per 


box. On October 10 the broker wired complainant: 
“ANSWERING OKEY 3.85 TODAY PER EXCHANGE WIRES.” 


* * * said that he interviewed a representative of the * * * on Oc- 
tober. 12, who agreed to accept his proportionate share of the grape- 
fruit at the price stated. On October 12 * * * informed respondents 
that shipment had been made on October 10 and gave them the car 
number and showed them the manifest. Some of the respondents 
then complained to * * * that they could buy grapefruit for ship- 
ment on the 12th at $3.50 per box. On October 14 the broker issued 
a standard memorandum of sale wherein the number of boxes of 
different sizes were stated, the names of the buyers, and the number 
of boxes ordered by each at a price of $3.85 f.0.b. * * *. Such copies 
of the memorandum of sale were returned to the broker on October 
15. * * * inquired of * * * why he had returned his copy, and 
was told that * * * had called at his place and obtained * * * copy 
for return to the broker. Other members of the pool explained that 
the confirmations had been returned because they had not agreed to 
shipment October 10 and could then buy grapefruit cheaper else- 
where. : 

The car arrived at * * * on Sunday, October 18, * * * called 
on * * * the following morning, who refused to inspect the ship- 


ment but stated that he would take his share if the other purchasers 
took their shares. * * * then called on * * * of the * * * of the 


* * * of the * * * and * * * of the * * * all of whom refused to 
inspect the grapefruit. * * * stated that he would take his share 
if the other purchasers did likewise, but that he would not “break” 
the car. * * * also called on the pool members on October 20, who, 
with the exception of * * * and * * * informed him that they were 
not interested in the grapefruit and that the car should have been 
shipped on October 8 or 9. 

* * * of the * * * corroborated * * * as to the exchange of wires, 
and told of his attempts through telephone conversations to secure 
acceptance by respondents and that he also addressed letters to each 
of them. The record shows that on October 15, * .* * went on a va- 
cation and was absent until the morning of October 21. Upon his 
return he found that the grapefruit was still on track at * * *. His 
personal efforts to secure acceptance were without success, and the 
broker then wired complainant stating what had been done from 
October 18 to 21, to compel acceptance by the respondents and asked 
for instructions. 
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* * * manager of the * * * did not say what instructions were 
received from complainant but corroborated the testimony of * * * 
and * * * in part, and explained in detail efforts by the broker to 
resell the rejected shipment at * * *, The car was forwarded to 
* * * where resale was made to the * * * on or about October 28 
at a price of $2.25 per box delivered at * * *, 

* * * of the * * * testified that his first conversation with * * * 
was on the afternoon of October 6; that on October 7 he agreed to 
accept his portion of the carload (66 boxes) at $3.90 per box, for 
shipment not later than October 8; that he had no further conver- 
sation with * * * regarding this grapefruit until October 14, and 
that he then told * * * that he had made no deal for grapefruit 
at $3.85 per box for shipment subsequent to October 8. 

* * * testified that on the afternoon of October 7, he agreed to 
accept a part of the load (51 boxes) at $3.90 per box. On Octo- 
ber 9 * * * informed him that shipment was not made on the 8th 
but would be made on the 9th and * * * agreed to accept his por- 
tion of the load at $3.85 per box, conditioned upon shipment being 
made on October 9. He next saw * * * on the morning of October 
12 and was told that shipment was made on October 10, He told 
* * * that “we didn’t buy no grapefruit Saturday.” On October 
14 he asked * * * whether “he was sure the office is taking care of 
this rejection to * * *” and * * * answered that “* * * is taking 
care of it.” On October 20 * * * was still willing to take his share 
of the grapefruit if the other pool members would take their shares. 

* * * states that he first talked to * * * about the grapefruit on 
October 6. He then agreed to take a part of the load on the basis 
of shipment on October 8 and on October § he told * * * that if the 
car was not shipped on the 8th, he did not want any of the grape- 
fruit. * * * said he did not talk to * * * again until October 14 
when he told * * * that he was not in on the car. 

* * * of the * * * stated that his first conversation with * * 
was on October 6. On October 8, * * * told * * * that if ship- 
ment was not made on that date, he would not accept his share. The 
following day * * * told * * * that shipment was not made on the 
Sth but would be made on the 9th at $3.85 per box. * * * told * * * 
that if the other buyers agreed to do so, he would accept his share 
for shipment on the 9th. On October 14 * * * found a copy of the 
confirmation of sale on his desk, which copy was returned to the 
broker. On October 12 * * * bought grapefruit from another broker 
at about $3.20 per box and refused to accept his share of the grape- 
fruit for the reason that shipment was not made on the 9th. 

* * * a buyer for the * * * agreed to accept part of the ship- 


* 








28 
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ment at $3.90 per box for shipment on the 7th or 8th. On October 
14 * * * told * * * that he “had canceled out of the car” on the 
9h, and stated that he did not agree to accept any of the grapefruit 
for shipment on October 9 at $3.85 per box. 

* * * of the * * * said that he talked to * * * on October 6 who 
told him that complainant’s first shipment would be made on October 
Tor 8. * * * agreed to take his proportionaate share at $3.90. * * * 
told * * * on the 8th that shipment could not be made until the 9th 
and that the price would then be $3.85 per box. On October 12 * * * 
informed * * * that shipment was made on October 10 and * 
then said that he was not interested. On October 14 he found a 
copy of the confirmation on his desk and called * * * saying that 
he did not agree to accept grapefruit shipped on the 10th. He re- 
turned the memorandum of sale to the broker. 


* * 


FINDINGS OF FACT 
1. * * * is a trade name under which * * 
engaged in business at * * *. 
2. The respondent * * * is an individual who operates under the 


* an individual, is 


trade name and style of the * * *. 


The respondent * * * is a corporation. 
The respondent * * * is an individual operating as the 
The respondent * * * is a partnership composed of * * * and 
% + 


* * * 


*% & F 
The respondent * * * operates in the name of the * * 
The * * * is a corporation. 
The * * * is a partnership composed of * * * and * * *, Dur- 


ing all of the period covered in the complaint, each of the above- 
named respondents was licensed under the act, and was engaged in 
business at * * *. 

3. On October 6 or 7, 1942, complainant, acting through * 
broker of * * * offered to sell the first or among the first carloads 
of grapefruit to be shipped from * * * to the respondents as pool 
purchasers at a price of $3.90 per box, f.o.b. shipping point, ship- 
ment to be made not later than October 9. It was also agreed that 
the total carload would be distributed among the respondents in the 
following proportions: * * * and * * * each 66 boxes; * * * 61 
boxes; and * * * and * * * each 51 boxes. 

4. Shipment of the grapefruit was not made on or prior to October 
9 and complainant then offered to ship the carload on October 10 
at a price of $3.85 per box, f.o.b. * * * shipping point. Some of the 
respondents indicated a willingness to accept their proportionate 
shares of the carload at the reduced price for shipment on October 10, 
if the other pool members would also accept their portions, but the 


* 8a 
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broker did not secure an acceptance from all of the respondents. 

5. Complainant shipped the grapefruit consisting of 427 Bruce 
boxes, from * * * on October 10, 1942, consigned to the broker at 
* * * in car ART 23544. The grapefruit arrived at * * * on Sun- 
day, October 18, and remained on track until October 25. Some of 
the respondents refused to accept their proportionate shares assign- 
ing as the reason, that they did not agree to shipment on October 10, 
and other respondents refused to unload and accept their propor- 
tionate shares in the absence of acceptance by all of the respondents. 
Complainant resold the grapefruit on or about October 28 at a price 
of $2.25 per box, delivered at * * *, 

6. Informal complaint against respondents was made by complain- 
ant by telegram on October 22, 1942. Complainant offered a formal 
complaint for filing on January 8, 1943, and filed an amended com- 
plaint on October 13, 1943. Complaint was made within nine months 
after accrual of the alleged cause of action. 


CONCLUSIONS 

Complainant contends that each of the respondents, with the excep- 
tion of the * * * agreed on Saturday, October 10, 1942, to accept 
shipment of the grapefruit on that day at a price of $3.85 per box. 
f.o.b. shipping point, and that the * * * agreed on the following 
Monday, October 12, to accept its share of the grapefruit shipped on 
October 10. Respondents, on the other hand, contend that complain- 
ant’s offer to ship the grapefruit on October 10 was not accepted and 
that no contract of sale resulted. 

It is conceded that the original understanding of the broker and 
respondents was for shipment of the grapefruit on October 8 or 9 
at $3.90 per box, f.o.b. * * * shipping point, but that complainant’s 
confirmation was not complete, in that complainant did not agree to 
shipment on either of the days stated. Communications followed 
between complainant and the broker, which resulted in complainant’s 
offer to ship on October 10 at $2.85 per box, f.o.b. shipping point. 

The disputed question as to acceptance of complainant’s offer to 
ship October 10 is a question of fact. Complainant has the burden 
of establishing respondents’ acceptance of complainant’s offer. 

* * * the broker’s representative, claims that all of the respond- 
ents, except the * * * consented to the October 10 shipping date, and 
that the consent of * * * of the * * * was given on October 12. 
Respondents testified to the contrary. 

Complainant argues that * * * version of the acceptance agree- 
ment is corroborated by the exchange of wires between the broker 
and complainant, whereas the testimony of respondents consists of 
their recollection of what occurred. Respondents’ version of what 
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took place, however, is consistent with the return of their copies of 
the broker’s memorandum of sale. 

It is difficult to resolve the conflicting evidence in complainant’s 
favor. For example, it is alleged that the sale at $3.85 was con- 
cluded on October 10, but * * * of the * * * denies that he had 
any conversation with * * * regarding the grapefruit between Qc- 
tober 7 and 14. The respondents who said they would accept their 
respective shares coupled their acceptances with the proviso that the 
other respondents would do likewise. Their acceptance was condi- 
tioned upon the happening of that contingency. It is concluded that 
complainant has not supported the alleged sale of the grapefruit at 
$3.85 per box, for shipment on October 10, by a preponderance of the 
evidence, and that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person, 
This order shall become effective 20 days after its date. 


(A.D. 718) 


PACA Doce. No. 4311.* Decided August 28, 1944. 
Dismissal—Failure to Prove Alleged Resale—Lawful Rejection of Shipment 


Complaint alleging a claim against one respondent for recovery of loss of profits 
on a carload of peaches allegedly purchased from and resold to said re- 
spondent, and also making claim for peaches shipped to another respondent 
and rejected by the latter because they were not in accordance with con- 
tract specifications, nor in suitable shipping condition, dismissed, on the 
ground that the alleged resale was not proved, and that due to the condi- 
tion of the peaches on arrival, the rejection thereof was not unlawful. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Harry 8. 
Dunmire, of Pittsburgh, Pennsylvania, for respondent, American Fruit 
Growers, Inc. Mr. Samuel Saliterman, of Minneapolis, Minnesota, for 
respondent, Morris Fruit Co. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


The complainant, * * * filed a complaint on Marci °1, 1948, 


against respondents, * * * and * * * under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a ef seq.). 
Complainant’s alleged cause of action against the * * * is that said 
respondent sold a carload of peaches to complainant and thereafter 
complainant resold the peaches to said respondent at a profit of 25 
cents per bushel making the resale price $852.70, which amount has 


*As explained in Prefatory Note, the identities of the parties are not disclosed. Ed 
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not been paid. The cause of action alleged against the * * * is that 
shipment was made to that respondent, but that the peaches were 
rejected for the claimed reason that they were not in accordance with 
contract specifications and were not in suitable shipping condition 
at the time of purchase. 

Respondents have filed separate answers each denying liability. 
The * * * denies that it repurchased the peaches, and the * * * 
claims the peaches were not of the kind, condition, and quality pur- 
chased. 

Resale of the rejected peaches for net proceeds of $423.46 and 
complainant’s acceptance thereof reduced complainant’s claim to an 
amount less than $500. Evidence has been presented in accordance 
with the shortened procedure in lieu of an oral hearing. The record 
includes a report of investigation, a copy of which was served on 
complainant and respondents. 

In a verified statement of facts by * * * it is stated that on or 
about August 15, 1942, complainant purchased a carload of peaches 
from the * * * acting through its agent, * * *, * * * referred to the 
broker’s memorandum of sale for a description of the peaches and the 
terms and conditions of sale and stated that complainant paid the 
price; that on arrival of the car at * * * on August 20, * * * of 


the * * * called * * * and asked if he was willing to accept a resale 
£ I 

profit on the carload; that * * * agreed to the resale and at the 

request of * * * the car was diverted to the * * * at * * * that 


on August 24, 1942, complainant received a copy of the broker’s mem- 
orandum of sale which provided for shipment of the carload to the 


* * * advise * * *. ‘The resale pricees stated in the memorandum 
were 25¢ per bushel higher than the prices complainant had paid for 
the peaches. The * * * refused to accept the shipment. The peaches 


were resold at * * * for net proceeds of $423.46 which amount com- 
plainant later accetped and had the effect of reducing the amount 
of damages claimed to $429.24. 

In an answering statement of facts by the * * * filed by * * * 
its sales manager at * * * it is stated that the broker’s memoran- 
dum of sale prepared by * * * sets forth the terms of sale; that 
the peaches were grown in the * * * territory and were picked and 
shipped near the end of the shipping season; that on arrival of the 
peaches at * * * complainant had them inspected by the Standard 
Inspection Service, Inc., and was satisfied that the peaches complied 
with the contract of sale as outlined in the broker’s memorandum 
thereof; that complainant accepted the peaches and paid the price, 
and, thereafter, sold them to the * * * through the * * * and di- 
verted the shipment to * * *. 
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* * * in an aflidavit, which is by reference and attachment, made 
a part of the answering statement of the * * * says that on August 
20, as an employee of the * * * he received an inquiry from the 
* * * as to available peaches for its principal, the * * * who pur- 
chased the peaches from complainant for the * * * that acting on 
complainant’s instructions the carload was forwarded to * * * that 
the * * * had nothing to do with such resale and reshipment; that 
he provided for reshipment from * * * to the * * * at * * * be- 
cause he was under the impression that the bill of lading covering 
shipment from * * * to * * * named the * * * as consignee and 
that reshipment to * * * should be made by the consignee named in 
the bill of lading. 

The * * * in an answering statement of facts by * * * a partner, 
refers to the Federal inspection certificate, based upon inspection 
made at * * * on August 22, two days after the peaches were pur- 
chased at * * * showing an average of 3 percent soft bruises and 
averaging approximately 20 percent decay for the Virginia Beauty 
brand, size 1-34 inches minimum, an average of approximately 10 
percent decay and 10 percent soft bruises for the Virginia Beauty 
brand, size 2 inches and up, an average of 5 percent soft bruises, and 
approximately 7 percent decay for the lot stamped * * * size 2 inches 
and up, and an average of 3 percent soft bruises, and approximately 
% percent decay for the lot marked * * * size 1-84 inches up. The 
inspector certified that the decay was Brown Rot a Rhizopus Rot, 
mostly Brown Rot in various stages, mostly advanced. 

Attached to and made a part of the statement are two affidavits 
by employees of the * * * who inspected the shipment at * * *. 
* * * in his aflidavit states that he explained to the * * * that he 
would not accept the peaches, unless they were U. S. No. 1 and was 
informed that they compared favorably with Carolina and Georgia 
peaches and would arrive in * * * in good condition; that on Au- 
gust 22, he and * * * inspected the peaches and found them to be 
decayed; that he immediately informed the * * * of the condition 
found and that respondent would not aap the shipment. * * * 
affidavit corroborates the statement of * 


FINDINGS OF FACT 
1. Complainant is a corporation whose address -is 
Respondent * * * isa corporation with general offices at * * 
It has been licensed under the act since November 22, 1930. 

3. Respondent * * * is a partnership composed of * * * and * * * 
whose address is * * *. During all of the period covered by the 
complaint said respondent was licensed under the act. 

4. On August 15, 1942, in the course of interstate commerce, the 


* 
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* * * acting through the * * * as its broker, sold to complainant 
a carload of Blue Goose, U. 8S. No. 1 Elberta peaches consisting of 
359 bushels of size 2 inches and larger at $2 per bushel, and 57 bush- 
els size 1-34 inches and larger at $1.50 per bushel or for the total 
price of $772.50, f.o.b. * * *. Shipment of the peaches was made 
from * * * in car FGLX 51151 on August 17, 1942. 

5. At the time of shipment of the peaches from * * * the stock 
was mature, firm to firm ripe, mostly firm, clean and well formed. 
Grade defects were within tolerance. Less than 1 percent of the 
peaches were affected by decay. The peaches graded U. S. No. 1. 
.6. The car arrived in * * * during the early morning of August 
20. The temperature in the car was 48 degrees at the top and 44 
degrees at the bottom. The peaches were then firm to full, mostly 
firm ripe; from 4 to 12 percent were slightly soft; decay ranged from 
less than 1 percent to 5 percent, averaging approximately 3 percent. 
The decay was brown rot in various stages. 

7. Complainant paid the purchase price and accepted the peaches 
and, on the same day, resold the carload through the * * * to the 
respondent * * * at an advance in price of 25 cents per bushel over 
the cost prices. To accomplish reshipment to the * * * of the * * * 
on instructions of the complainant, diverted the car to the * * * 
eee: * FF ot * :* ss. 

8. The carload arrived at * * * on August 22, and was inspected 
by a Federal inspector on that date. At that time the Virginia 
Beauty brand peaches, size 1-34 inches minimum, were generally 
firm, 3 percent were soft bruised and from 16 to 22 percent average 
approximately 20 percent were affected by decay. The Virginia 
Beauty brand peaches, size 2 inches and up, contained soft bruised 
stock ranging from 3 to 25 percent, averaging 10 percent. Decay 
affected up to 20 percent, averaging approximately 10 percent for 
the load. The lot stamped Virginia Orchards, size 1-34 inch mini- 
mum, averaged 3 percent soft bruised and were affected by decay 
ranging from 1 to 15 percent, averaging approximately 9 percent. 
The lot stamped Virginia Orchards, 2 inches and up averaged 5 per- 
cent soft bruises and 7 percent decay. The decay was Brown Rot 
and Rhizopus Rot, mostly Brown Rot, in various stages, mostly 
advanced, 

9. The * * * refused to accept the shipment and in accordance 
with instructions given by the * * * at * * * the * * * caused the 
peaches to be sold at auction at * * *. The net proceeds amounted 
to $423.46, which amount was thereafter accepted by complainant and 
reduced its original claim to $429.24. 

10. The complaint was filed March 31, 1943, which was within 
nine months after the alleged cause of action accrued. 








ist 
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CONCLUSIONS 

Complainant alleged in effect that after its acceptance of the 
peaches ‘at * * * and the price was paid, resale thereof was made 
to the * * * at a price of $852.70 which gave complainant a resale 
profit of 25¢ per bushel, such resale being made through the * * *. 
It is also alleged “that “said goods were either of the kind, grade, 
quality and condition per contract of sale to * * * or they were not 
in suitable shipping condition when shipped by the * * *.” 









In support of its complaint, complainant stated that he “knew 
only that he bought the peaches from the * * * through * * * and 
sold them back to said respondent at twenty-five cents (25¢) per 
bushel profit . . . It is sincerely urged that either this shipment of 
peaches was not in suitable shipping condition when shipped, thereby 
becoming the responsibility and liability of the * * * or that said 
shipment was rejected without just cause, thereby rendering * * * 


39 









liable . . 

It will be noted from the foregoing that complainant’s claims 
against the * * * rests on two theories. The first claim is that com- 
plainant resold the peaches to the * * * at a profit. Such resale, if 
made, was negotiated by * * * of the * * *. * * * states that on 
August 20 the broker received an inquiry about peaches from the 
* * * of * * * for its customer * * * and knowing that complain- 
ant then had the carload of peaches in question on tract at * * * 
transmitted the offer of the * * * to buy, which complainant ac- 
cepted. * * * states that this “meant that freight from the initial 
shipping point at * * * was to be paid by the * * * purchaser 

..’ and on August 20, 1942, acting on the instructions of com- 
plainant, the car was reshipped to * * *. A memorandum of sale 
was issued containing a statement of the terms and conditions of the 
resale. * * * also states that the * * * had no knowledge of nor 
was it connected with the resale. The memorandum of sale prepared 
by the broker recites that resale was made to the * * * for the * * * 
shipment being made to the * * * advise * * * and that such resale 


was made for the account of complainant. He explained why re- 
oe hs 
















shipment was made in the name of the 





Complainant says that a copy of such memorandum of sale was 
not received until August 24. If complainant was not furnished with 
a copy of the memorandum of sale promptly, such failure to receive 
it was the fault of his own agent, for which respondents are not 
responsible. It is concluded that the evidence does not support com- 
plainant’s claim that resale was made to the * * *. 

The second claim, that notwithstanding the loading point inspec- 
tion, the peaches were not in suitable shipping condition, does not 
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appear to be supported by the inspection made of the peaches on 
their arrival at * * * on August 20 by the Standard Inspection 
Service. That the movement to * * * was normal has not been ques- 
tioned. The U.S. Standards for grade U. S. No. 1 peaches provide 
for not more than 1 percent decay at shipping point, and not more 
than an additional 2 percent soft, over-ripe, or decay occurring in 
transit or at destination shall be allowed. The average of 3 percent 
affected by decay on arrival of the load at * * * was not evidence 
of a want of suitable shipping condition. 

It is concluded that the respondent * * * delivered peaches to the 
_ carrier that were then in suitable shipping condition, for shipment 
to * * *. The liability of the * * * cannot be extended to the loss 
sustained by complainant which resulted from the refusal of the 
* * * to accept the shipment at * * *, That loss was calculated as 
the difference between the purchase price and the net proceeds of 
auction sales made at * * * and reflects deterioration in the peaches 
after their arrival at * * *. The suitable shipping condition lia- 
bility of the * * * terminated on arrival of the peaches at * * *. 

It is concluded further, that since decay increased during transit 
to * * * to an average ranging from 7 to 20 percent in the various 
lots, rejection of the shipment by the * * * was not unlawful. For 
the reasons stated the complaint as to both respondents must be 
dlismissed. 

ORDER 

The complaint is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person. 

This order shall become effective 20 days after its date. 


(A. D. 719) 
PACA Doc. No. 4353.* Decided August 28, 1944. 


Dismissal—Settlement Between Parties 


Disciplinary complaint arising out of respondent’s failure to record and ac- 
count for purchases of peaches is dismissed on complainant’s motion be- 
cause full acounting has now been made. 


Mr. Handley C. Harrison, for complainant. Mr. Salvador J. Capecalatro, of 
Utica, New York, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER OF DISMISSAL 
On April 15, 1944, a complaint was filed by the Fruit & Vegetable 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—-Ed. 
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Branch charging that * * * the respondent, a partnership of * * * 
had failed to pay for and keep adequate records concerning two ship- 
ments of peaches purchased in August 1942, in violation of the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.). 
On July 22, 1944, the complainant filed a motion to dismiss the com- 
plaint because respondent has made full settlement for the peaches. 
Respondent filed no objections to the motion, and on August 18, 1944, 
the record was submitted to this office, where this order has been 
prepared. 

The complaint herein is dismissed, effective ten days after this date. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. 





COURT DECISIONS 


SauQuoIr VALLEY FARMERS COOPERATIVE, INC. v. WICKARD, Secretary of Agri- 
culture, 45 F. Supp. 104. Decided January 31, 1942. 


DISTRICT COURT, N. D. NEW YORK 


Classification of Cream Based on Strict Compliance With Prescribed Tempera- 
ture—Evidence Necessary to Show Temperature 


Since under Secretary’s order pursuant to act, cream, to be classified as such, 
must be kept in a licensed warehouse for prescribed periods at prescribed 
temperature, parties are not entitled to the benefits of this classification 
without proof of strict compliance with the requirements of the order, 
and proof of temperatures, in manner other than as prescribed, does not 


constitute compliance.* 

Action by Sauquoit Valley Farmers Cooperative, Incorporated, 
against Claude R. Wickard, Secretary of Agriculture. On plaintiff’s 
motion for judgment on the pleadings and on defendant’s motion 
for judgment on the pleadings and for summary judgment. 

Judgment for defendant in accordance with opinion. 

Neile F. Towner, of Albany, N. Y., for plaintiff. 

Ralph L. Emmons, U.S. Atty., of Syracuse, N.Y., John S. L. Yost, 
and Charles C. Pearce, Sp. Assts. to the Atty. Gen., for defendant. 

Bryant, District Judge. 

Plaintiff moves for judgment on the pleadings under Rule 12(c). 
Rules of Civil Procedure, 28 U.S.C.A. following section 723c. 

Defendant moves (1) for judgment on the pleadings and (2) for 
summary judgment under Rule 56. 

[1] Section 927.3 (b) (6) of Order 27, promulgated by the Secre- 
tary of Agriculture pursuant to the Agricultural Adjustment Act of 
1938, 48 Stat. 31, 7 U.S.C.A. § 601 et seq., states explicitly what shall 
constitute class III-B milk. Cream, in order to be so classified, must 
be kept in a licensed warehouse for prescribed periods at prescribed 
temperatures “as shown by charts of a recording thermometer”. The 
section definitely states the kind of evidence necessary to show tem- 
peratures. Parties cannot obtain the benefits of this classification 
except by strict compliance with all the requirements of the section. 
Proof of temperatures, in manner other than as prescribed, is not 
compliance. Plaintiff’s failure to store the cream where the tempera- 
tures could be shown by the chart of a recording thermometer pre- 
cludes classification under the section. 

Plaintiff’s motion for judgment is denied. 

[2] Defendant’s motions are considered together. Palmer vy. 
Palmer, D.C., 31 F. Supp. 861. 

Judgment in favor of defendant is granted. 


*Reference to each point in this case will be found in Index-Digest in this issue of Agricul- 
ture Decisions.—Ed 
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WADDINGTON MILK Co., INc. v. WICKARD, SECRETARY OF AGRICULTURE, 140 F. 
2d 97. Decided January 10, 1944. 
CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
Classification of Milk According to Use Made by or to Handlers 


Secretary’s order classifying milk in accordance with form in which or purpose 
for which it is used in fixing minimum prices payable by all handlers 
for each use classification, held, within meaning of provisions of act 
which contemplate classification according to use made by or to handlers, 
not ultimate use of milk by or to customers. 


Meaning of Words “On Hand” in Secretary’s Order 


Since the words “fon hand” in order of the Secretary does not mean any of 
temporary form assumed by milk products while at plant, but refers to form 
in which milk is on hand thereat at end of month, the market admin- 
istrator properly classified milk equivalent of cream, added by handler to 
buttermilk, as buttermilk within the higher class instead of cream within 
the lower class, though the milk products involved were on hand at the 
handler’s plant as cream at least a day. 

Classification of Milk In Accordance With Its Utilization 


Classification of milk received from producers by handler in accordance with 
its utilization at the handler’s initial] receiving plant, held, not invalid 
as discriminating against a handler operating only one plant, though the 
act requires that milk prices paid producers be uniform as to all handlers.* 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by Waddington Milk Company, Inc:, against Claude R. 
Wickard, Secretary of Agriculture of the United States, to review a 
ruling of the Secretary dismissing a petition filed pursuant to the 
Agricultural Adjustment Act, § 8c(15), 7 U.S.C.A. § 608¢(15). 
From a judgment dismissing the complaint on the merits. plaintiff 
appeals. 

Affirmed. 

Solomon I, Sklar, of New York City (Hays, Wolf, Schwabacher, 
Sklar & Epstein and Sydney C. Winton, all of New York City, on 
the brief), for plaintiff-appellant. 

William L. Lynch, Asst. U. S. Atty., of New York City (James 
B. M. McNally, U. S. Atty., of New York City, on the brief), for 
defendant-appellee. 

Before Swan, Aucustus N. Hanp, and Crark, Circuit Judges. 

Crark, Circuit Judge. 

[1] This proceeding for a review of a ruling of the Secretary of 
Agriculture brings up another phase of the milk order, No. 27, 7 
CFR, 1938 Supp., 927.1-927.1la, regulating the handling of milk in 
the New York metropolitan marketing area, under consideration in 
Queensboro Farm Products, Inc. v. Wickard, 2 Cir., 137 F.2d 969. 
In that case we held that the controlling provision as to milk of the 


*Reference to each point in this case will be found in Index-Digest in this issue of Agricul- 
ture Decisions.—Ed 
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Agricultural Marketing Agreement Act of 1937, amending, and re-en- 
acting the Agricultural Adjustment Act, § 8c(5), 7 U.S.C.A. § 608c 
(5), which requires milk orders to contain one or more of the follow- 
ing terms and conditions, and no others, “Classifying milk in accord- 
ance with the form in which or the purpose for which it is used” (and 
fixing minimum prices for each “such use classification” which all 
handlers or distributors must pay), in view of its objectives and of its 
legislative history, contemplated a classification according to the use 
made by or to the handlers, and not the ultimate use of the milk by 
‘or to the consumer. That conclusion, as we shall point out below, we 
think is controlling of the issues here. The order and the act had 
already been sustained against constitutional attack in United States 
v. Rock Royal Co-op., 307 U.S. 533, 59 S.Ct. 998, 83 L.Ed. 1446. 

Plaintiff is a handler with a milk plant at Waddington, New York, 
where it received milk which it manufactured into various milk and 
skim milk products. These were then either sold there or transmitted 
to another of plaintiff’s plants, located in New York City, to be there 
sold and distributed. Plaintiff did not ship any fluid milk from its 
Waddington plant. During the months of July, October, November, 
and December, 1939, plaintiff separated some of the fluid milk re- 
ceived at its Waddington plant into cream and skim milk. From the 
skim milk plaintiff made buttermilk and, to improve the quality. 
added to it some of the cream which had been separated during the 
preceding few days. In its monthly report to the market adminis- 
trator it reported the cream so added classified as Class ITA. But 
the administrator reclassified the milk equivalent of the cream so 
added in the higher Class I, making an increase in cost of Yc. per 
quart for July and 1c. for the other months, or a total additional 
charge against plaintiff of $1,142.55. Plaintiff then pursued its statu- 
tory review, 7 U.S.C.A. § 608¢(15) (A), to the Secretary, who through 
the Assistant Secretary affirmed the administrator’s action with for- 
mal findings, conclusion, and ruling to that effect. Plaintiff's action 
for review, brought in the district court within the time permitted 
by statute, 7 U.S.C.A. § 608¢(15) (B), resulted in a decision by the 
district court sustaining the administrator’s action and this appeal 
follows. 

{2] Plaintiff attacks first the interpretation put upon the order 
and second the validity of the order as interpreted. It says that 
under the order the cream made into buttermilk should have been 
classified as cream, not as buttermilk, and hence within the lower 
classification; or, if the cream is to take the higher classification, 
then the order itself is invalid, particularly because it does not com- 
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ply with the statutory admonition of uniformity among handlers. 

The first point turns upon the meaning of certain parts of Order 
No. 27, particularly $$ 1 and 2 of Article III, 7 CFR, 1928 Supp.. 
927.4(a, b). This article is entitled “Classification of milk.” and its 
first section, “Basis of classification,” states: “All milk received from 
producers by handlers shall be classified in the classes set forth in 
section 2 of this article in accordance with its utilization at, or move- 
ment from the plant where received from producers, including mem- 
bers of any cooperative association,” with provisos which state the 
so-called “second plant exception,” covering movement of milk from 
a first to a second plant “outside the marketing area.” not here in- 
volved (compare the Queensboro case, 137 F.2d at pages 973. 979- 
981). Then follow provisions for verification of the utilization 
claimed by a handler to be made by the market administrator, with 
audit of the handler’s records. The final paragraph is: “Any milk 
or cream which is on hand at any plant at the end of any month 
shall be classified in accordance with the form in which it leaves, or 
is utilized at, such plant not later than the 8th day of the following 
month.” 

Section 2, “Classes of utilization,” had nine classes at the time here 
involved.! Classes 1 and 2 are here important, viz.: “1. Class T milk 
shall be all milk which leaves a plant as milk, chocolate milk, or any 
whole milk drink, and all milk the utilization of which is not estab- 
lished for classification in some other class named in this section,” 
except that loss or waste, not to exceed 2 percent, may be prorated 
to each class in the proportion of milk in that class to the total classi- 
fied. “2. Class TI-A milk shall be all milk the butterfat from which 
leaves or is on hand at a plant in the form of cream,” except that 
included in III-B (cream stored in a cold storage warehouse) and 
III-D (cream in substance going outside the New York area). Also 
to be noted is Article V, 7 CFR, 1938 Supp., 927.6, which provides 
for preliminary and final monthly reports by handlers to the market 
administrator. The final reports “with respect to milk received at 
each plant during the preceding month” must be made “on or before 
the 10th day of each month.”* 

Plaintiff’s contention was that, since the milk produets in question 


1In 1940, another class was added, while in 1941 the classes were reduced to seven. 7 CFR, 


1940 & 1941 Supps., 927.3(b). 

2 The classes themselves did not alone determine the payments to producers; by a quite com- 
plicated machinery there was first determined the obligation of the handler to an equalization 
pool, followed by the administrator’s determination each month of a uniform price and later 
payment to the producer of such uniform price, with differentials, however, for “‘transporta- 
tion and location” and for the butterfat content of the milk, including premiums for “Grade 
A milk.” 7 CFR, 1938 Supp., 927.5,7,8; United States v. Rock Royal Co-op., 307 U.S. 533, 
551-555, 571-578, 59 S.Ct. 993, 83 L.Ed. 1446. For present purposes it is perhaps sufficient to 
note the rather extraordinary diversity of conditions which the order attempts to meet and 


surmount. 
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were “on hand” at its plant as cream at least for a day, it was entitled 
to this classification. The milk administrator, however, held this in- 
applicable and, considering that the cream took the form of butter- 
milk which was not otherwise speci‘cally classified, concluded that 
it was covered by Class I as “all milk the utilization of which is not 
established for classification in some other class named in this sec- 
tion.” 

Unless the words “on hand” can be given the significance attributed 
to them by plaintiff, the conclusion of the administrator is clearly 
correct, for the cream then took the form of buttermilk which falls 
into the catchall provisions of Class I. But we agree with the con- 
sidered view of the district court and of the administrative officials 
that “on hand” cannot mean any of the temporary forms which the 
milk product may have assumed while at the plant, but clearly refers 
to the form in which it is on hand at thé end of the month, thus tying 
in directly with the other provisions for determination of the use 
classification not later than the 8th, and final report by the 10th, of 
the following month, So interpreted the various parts of the order 
make a consistent and common-sense whole. Read <listributively, 
however, this language conflicts directly with the provision as to 
milk products on hand at the end of the month. Further, the defini- 
tion does not then appear sensible or complete. What reason is there, 
for example, why, if more or less momentary form is to govern, it 
should not be the highest, rather than the lowest form attained by the 
product, particularly since the insertion of the catchall provision in 
Class I manifests an intent to prefer that form ? 

Plaintiff does, however, rely upon two further grounds to support 
its interpretation, of which one is a deduction from the fact that out 
of ten references to this matter in the nine different classes of utili- 
zation only seven of them contain the words “leaves or is on hand,” 
the other three being in some different form, and the other is an 
argument based upon late amendments to the order. The first ground 
is hard to follow. Whatever the reason for the differences in lan- 
guage in the classification, we do not see the distinction plaintiff 
asserts between some “definite change of form” of the fluid milk into 
cream, cheese, or other products in the seven instances as differing 
from some lesser change, e. g., frozen dessert in the other three, or 
how such a distinction is made of any significance in the classes. The 
most we can get out of this is the implication that the language used 
was unprecise; but while we are not called upon to construe the 
other classes, we think there are understandable reasons for the 
differing language employed. Thus, Class I, with the catchall provi- 
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sion does not require, and, indeed, might be made confusing by, the 
“on hand” provision, while the other classes omitting it, III-B and 
the first part of III-D, are carefully carved out exceptions from 
Classes II-A and II-B to allow lower rates for certain special and 
limited uses actually had outside of New York. As to the changes 
in the order made after the events here involved, they would have at 
most only a limited bearing on our problem; actually we think they 
tend rather to support the administrator’s interpretation than other- 
wise.’ 

[3] Agreeing, therefore, with this interpretation of the order, we 
turn to the issue of its validity. Here plaintiff relies particularly 
on a further provision of § 8c(5) (A) of the Act, which, after provid- 
ing, as we have seen, for classification of milk “in accordance with 
the form in which or the purpose for which it is used,” continues: 
“Such prices shall be uniform as to all handlers, subject only to ad- 
justments for (1) volume, market, and production differentials cus- 
tomarily applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classi ication thereof, is made to 
such handlers.” Plaintiff says that it must pay more for its milk 
than another handler who performs the two operations here involved 
at different plants. 

Obviously this section of the Act should be construed as a whole 
to give effect to the purpose for which classification is made. The 
provision as to uniformity should not control or vitiate the classifi- 
cation directed in the first sentence; the prices within the proper and 
authorized classifications should be uniform, rather than that uni- 
formity of prices to handlers should be had, whatever has been the 
classification. This general intent of the section is emphasized by the 
specific adjustments expressly permitted, which include those for 
“locations at which * * * any use classification thereof, is made to 
such handlers.” It is to be noted, also, that here the classification 
is made as of the receiving plant, i. e., discrimination, if any is be- 
tween plants, not handlers. Plaintiff, if operating two plants, would 
receive the same treatment as would the operators of two separately 
owned plants. Hence the real question is whether a, classification 
dependent upon the use of the milk at the initial receiving plant of 


8 Plaintiff relies on a provision added in 1940 and 1941 to what was § 927.4(a), now § 927.3(a) 
(3), which puts the burden upon the handler to show that milk should not be classified as Class I 
milk, or, having established the manufacture of cream, to show that it should not be classified 
in II-A. This reasonable administrative presumption scems at most hardly to touch ou~ present 
problem; in any event, it is subject to a more precise definition of Class II-A, which by 1940 
included this provision, “unless such cream is established to have been subsequently so handled 
or marketed as to classify such milk in some other class’’—apparently an express negation of 
plaintiff’s contention, none the less so that in 1941 another amendment did include in this class 
milk drinks of less than 3° butterfat (i.e., the buttermilk here involved). Ibid. 927.3(b) (2). 
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the handler is valid. This we think has been answered in the affirma- 
tive by the Queensboro case. 

To appreciate the implications’ of this conclusion it is necessary 
to have in mind the problems confronting the Congress in passing 
the act and the Secretary in establishing the order. The need of 
regulation, as has so often been pointed out, was very great, but so 
were the difficulties. No simple and arbitrary classification of the 
milk to determine the form and manner of payment to be made by 
the distributors seemed adequate in view of the many different uses 
to which fluid milk could be devoted and its prime necessity as an 
article of diet, the alternate periods of glut and scarcity, so striking 
a feature of milk production, the requirements of quick marketing 
or else of expensive storage, and the many other problems of the 
business. See Hamilton, Price and Price Policies, 1938, 431-524; 
46 Yale L.J. 1359; 42 Yale L.J. 1259. It therefore seemed desirable 
that certain differentiations based on the manner of utilization of the 
milk should be made. But there were obvious difficulties in making 
the ultimate consumer’s utilization the test. Not the least of these 
was the fact that here was an Agricultural Adjustment Act, or 
frankly a regulative measure to improve marketing conditions not 
little direct interest in or control over the ultimate utilization of the 
milk and might well be prejudiced if his recompense were made to 
depend upon that utilization. Given the conditions and the purpose, 
there appears to be nothing unreasonable in selecting as the con- 
trolling point for determination of the form in which milk is to be 
classified for the fixing of wholesale prices the time when it leaves 
the initial receiving plant of the distributor. This gives the latter 
reasonable opportunity to determine an appropriate utilization of the 
milk without allowing him to await the more or less fortuitous cir- 
cumstances which may determine the final disposition of the milk to 
the ultimate consumer. Indeed, with modern methods of preserving 
and conserving milk in mind, the latter test appears quite imprac- 
ticable. And this our decision in the Queensboro case rejected. 

Once this point is determined, it seems clear that exceptions should 
be allowed only where they are at once necessary and reasonable; 
exceptions which tend to destroy the main point of classification 
itself would be unfortunate from the standpoint at once of fairness 


for the consumer, but for the producers, as the declaration of condi- 
tions, 7 U.S.C.A. § 601, stated: it was the impairment of “the pur- 
chasing power of farmers” and the destruction of the value of “agri- 
cultural assets which support the national credit structure” towards 
which the legislative attention was directed. But the producer had 
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to the persons involved and of effective administrative regulation 
and supervision. Thus, to make an exception to a handler who had 
more than a single plant in favor of the form in which he made his 
final use would be undesirable; it would give an advantage to the 
bigger handler, it would make the classification depend upon the 
chance number of plants he had, and it would make administrative 
supervision of interplant changes well nigh impossible. Plaintiff's 
argument that the present order may force an uneconomic use of milk 
by inducing handlers to move it from plant to plant in an endeavor 
to obtain lower rates is not overpersuasive. Doubtless the theoretical 
possibility of obtaining such advantage may exist in almost any 
scheme of classification which may be devised. Practically the cost 
of extra handling is likely to prevent an uneconomic manipulation of 
milk between plants. 

As a matter of fact, plaintiff's argument really tends to an opposite 
extreme, one where classification and price-fixing will rest upon what- 
ever form the handler may have chosen for the product even tempo- 
rarily. This renders administrative supervision quite impossible; it 
is claimed as necessary only because of what other handlers or even 
the same handler may do at separate plants. To press uniformity so 
far would, of course, defeat the very basis upon which this order was 
developed, namely, the choice of the definite form which the milk 
took at the initial receiving plant as determining the price. After all, 
it is the function of the Secretary, not of the courts, to devise a fair 
system of fixing marketing costs. Here he acted only after the most 
extensive hearings and consideration of the interests of all parties 
with the referendum required by the Act, ("united States v. Rock Royal 
Co-op., supra, 307 U.S. at pages 556-560, 59 S.Ct. 993, 88 L.Ed. 1446; 
and the later history of the order shows that it has been under con- 
stant supervision and examination since its adoption. The order is 
complicated and detailed; certainly it appears more likely to achieve 
fairness in the greater number of cases than any we can think of or 
suggest. We are clear that it results in no unfair discrimination 


among handlers here. Indeed to an unusual degree, considering the 
complications of the industry, equality of opportunity to operate and 
of operation is preserved by it. 

Judgment affirmed. 
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BARRON Coop. CREAMERY et al v. WICKARD, SECRETARY OF AGRICULTURE,* 140 F. 
2d 485. Decided February 16, 1944. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Reclassification of Milk Downward as Not Authorizing Scalping Upward 


Market administrator was not authorized by order No. 41 to rescalp upward 
the classification of milk used to manufacture butter, where the purchaser 
of butter twice removed used it to make ice cream. 


Effect of Substantial Amendment In Milk Order 


A substantial amendment in Milk Order covering reclassification of milk up- 
ward as well as downward constitutes an admission by the Secretary that 
the original order did not cover a reclassification upward. 


Construction and Interpretation of Statutes—Plain and Rational Meaning 
Preferred 


“The plain, obvious and rational meaning of a statute is always to be pre- 
ferred to any curious, narrow hidden sense that nothing but the exigency 
of a hard case and the ingenuity and study of an acute and powerful 
intellect would discover.” 


Construction of Adminitsrative Orders and Regulations—Language 
Considered as Guide and Not Entrapment 


Administrative orders, like statutes, are not to be given strained and un- 
natural constructions, and the language of a regulation should be con- 
sidered as intended to guide and not to entrap those who are governed 
by it.+ 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin; Patrick T. Stone, Judge. 
Petition by Barron Cooperative Creamery and another to review 

a decision of Claude R. Wickard, Secretary of Agriculture, United 

States of America, which denied plaintiffs relief from a ruling of the 

Federal Milk Market Administrator for the Chicago Area reclassi- 

fying and repricing certain milk under Federal Milk Order No. 41. 

From a judgment upholding the decision’ of the Secretary of Agricul- 

ture, the plaintiffs appeal. 

Reversed and remanded, with directions. 

Grover D, Rose and Louis FE. Hart, all of Chicago, Ill., for ap- 
pellants. 

J. Stephen Doyle, Jr., and W. Carroll Hunter, Sp. Assts. to Atty. 


Gen., David P. Gordon, Atty., Department of Agriculture, of Wash- | 


ington, D. C., Wendell Berge, Asst. Atty. Gen., and John J. Boyle, | 
/ me 


U.S. Atty., of Madison, Wis., for appellee. 

Before Sparks, Mayor and Minton, Circuit Judges. 

Minton, Circuit Judge. 

The plaintiffs-appellants have appealed from a judgment of the 
District Court upholding the decision of the Secretary of Agricul- 


*Reversing Ladysmith Milk Producers’ Cooperative Association, Bowmen Dairy Company, 
and Barron Cooperative Creamery, 1A.D.1(1942). 

tReference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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ture which denied them relief from a ruling of the Federal Milk 
Market Administrator for the Chicago Area re-classifying and re- 
pricing certain milk under Federal Milk Order No. 41. 

Pursuant to the Agricultural Marketing Agreement Act of 1937, 
50 Stat. 246, 7 U.S.C.A. § 601 et seq. the Secretary established the 
Chicago Milk Marketing Area. After public hearings, the Secre- 
tary promulgated Order 41, effective September 1, 1939, regulating 
the handling of milk in the Area. Section 941.4 of the order provided 
for the classification of milk sold in the Area as follows: 

“Sec. 941.4. Classification of milk. (a) Basis of Classification. 
All milk purchased or received by a handler from producers, associa- 
tions of producers, and other handlers, including milk produced by 
him, if any, shall be classified by the market administrator in the 
classes set forth in paragraph (b) of this section. 

“(b) Classes of Utilization. The classes of utilization of milk 
shall be as follows: 

“(1) Class I milk shall be all milk disposed of in the form of fluid 
milk, and all milk not accounted for as Class IT milk or Class III 
milk, 

“(2) Class II milk shall be all milk, except skimmed milk, dis- 
posed of in the form of flavored milk and flavored milk drinks, all 
milk used to produce cottage cheese, and all milk used to produce 
cream which is disposed of in the form of cream (for consumption 
as cream), ice cream, and ice cream mix. 

“(3) Class III milk shall be all milk used to produce a milk prod- 
uct other than one of those specified in Class II, and all milk ac- 
counted for as actual plant shrinkage, but not to exceed 2 percent of 
the total receipts of milk from producers.” 

Class I is the highest priced milk, Class II is next highest, and 
Class III is next. It will be seen from this classification that milk 
used to make ice cream is in Class II, while milk used to make butter 
is in Class III. The purpose of this classification according to utili- 
zation is to guide the Administrator in periodically setting the uni- 
form minimum price to be paid producers for all milk purchased 
during the period. All producers receive the same price. Adjust- 
ments are then made with the first handlers through the producer- 
settlement fund. If a first handler has disposed of milk in a use 
which has been assigned a higher price than the uniform minimum 
price, he must pay the difference into the settlement fund. On the 
other hand, if a first handler has disposed of milk in a use which has 
been assigned a lower price than the uniform minimum price, he is 
paid the difference out of the settlement fund. The prices assigned 
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to each use classification, as well as the uniform minimum price, are 
revised each period. 

Order 41 remained in force until July 1, 1940, when there became 
effective an amended order specifically providing for the reclassifica- 
tion of milk used to produce butter where subsequently such butter 
was used to make ice cream or ice cream mix.! 

During May and June, 1940, while the original order was still in 
effect, the plaintiffs, who were cooperative associations in Wisconsin, 
purchased milk from producers which they manufactured into un- 
salted butter. They sold this unsalted butter to the Bowman Dairy 
Company of Chicago, who in turn sold it to the Goldenrod Ice Cream 
Company of the same city for use in making ice cream. There is no 
intimation that these transactions were not bona fide or that they 
were part of a scheme to avoid a higher classification under Order 41. 
The plaintiffs reported the milk thus used to the Administrator of 
the Chicago Area as Class III milk, the classification for milk used 
to make butter. The Administrator, however, claimed that the proper 
classification was Class II, because the butter had ultimately been 
used by the Goldenrod Company to make ice cream. The difference 
in price between Class II and Class III for the two months amounted 
to a total for both plaintiffs of over $11,000. 

The plaintiffs petitioned the Secretary of Agriculture for relief 
from this claim of the Administrator. After a hearing, the Secretary 
sustained the Administrator. The plaintiffs then filed a petition for 
review with the District Court for the Western District of Wisconsin. 
The Secretary of Agriculture filed an answer and a motion for sum- 
mary judgment which incorporated the t transcript of the proceedings 
on the plaintiff’s petition before the Secretary. The District Court 
sustained the Secretary's motion for summary judgment and entered 
judgment that the Secretary’s action was in accordance with law. 
There is no dispute as to the facts. The question is whether Order 


1 “Classes of Utilization.—Subject to the conditions set forth in paragraph (a) of this sec- 
tion, the classes of utilization of milk shall be as follows: 

(1) Class I milk shall be all milk disposed of in the form of fluid milk, except such milk 
as is used for purposes for which no approval by health authorities in the marketing area is 
necessary, and all milk not accounted for as Class II milk, Class III milk, or Class IV milk. 

“*(2) Class II shall be all milk, except skim milk, disposed of in the form of flavored milk 
and flavored milk drinks, and all milk, the butterfat from which is disposed of in the form of 
cream, sweet or sour, cottage cheese, buttermilk, frozen cream, ice cream, and ice cream mix. 

““(3) Chass III milk shall be all milk the butterfat from which is used to produce a milk 
product other than one of those specified in Class II and Class IV, and all milk disposed of 
for those purposes for which no approval by health authorities in the marketing area is nec- 
essary. 

(4) Class IV milk shall be all milk the butterfat from which is used to produce butter and 
cheese, except cottage cheese, and all milk accounted for as actual plant shrinkage: Provided, 
That such plant shrinkage shall not exceed 2 percent of the total receipts of milk from pro- 
ducers. Any handler whose report claimed the original classificaton of milk in this class shall 
be liable under the provisions of Sec. 941.8(g) for the difference between the Class IV and 
Class II prices for the delivery period in which the Class IV classification was claimed on any 
such milk, if the butterfat used in the production of butter is subsequently used in the pro- 
duction of ice cream or ice cream mix. 
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41 authorized the rescaling upward of the classification of milk used 
to manufacture butter, where the purchaser of that butter twice re- 
moved used it to make ice cream ? 

Paragraph (c) of Section 941.4 of the original Order 41 provided: 

“(c) Interhandler and nonhandler Sales. Milk disposed of by a 
handler to another handler and milk disposed of by a handler to a 
person who is not a handler but who distributes milk or manufac- 
tures milk products shall be classified as Class I milk: Provided, 
That if the selling handler on or before the 7th day after the end of 
the delivery period furnishes to the market administrator a statement 
which is signed by the buyer and seller that such milk was disposed 
of as Class IIT milk or Class TIT milk, such milk shall be classified 
accordingly, subject to verification by the market administrator.” 

From this, the Secretary argues that since the order provided for 
a scaling downward of the classification if the disposition of the milk 
so warranted, it is only fair that a scaling upward be allowed where 
the milk was ultimately used for a purpose calling for a higher classi- 
fication, no matter how many times removed from the original han- 
(ler the changed use took place. We are not required to refute this 
argument, which might very properly be made to a Congressional 
committee or to the Secretary at a public hearing where he was seek- 
ing to formulate an order. We are not considering the kind of an 
order the Secretary could have made but the kind of an order he did 
make. In the order as originally promulgated and in force when the 
transactions in this case took place, we find no such authorization 
for reclassification upward. 

sv the terms of Order 41, the classifigation of the milk was based 
upon the disposition made of it by the handler. If he disposed of 
milk as fluid milk or in some manner other than as Class IT or Class 
III, it was Class I milk. If he disposed of milk as flavored milk 
or flavored milk drinks, as cottage cheese, or to produce cream which 
is disposed of in the form of cream, ice cream, or ice cream mix, it 
was Class IT milk. Class ITT was all other milk used to produce milk 
products. 

Nothing in this order required the handler to look beyond his own 
disposition of the milk. Nothing in the order required him to pursue 
the milk and milk products to see in what use classification they were 
ultimately disposed of. If the handler disposed of the milk in the 
form of butter in good faith and not colorably to avoid this order, 
the classification was fixed by the disposition he made of the milk 
and not by the disposition or utilization some one else made at some 
subsequent time. The plaintiffs’ sale of their butter to the Bowman 
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Dairy Company was the disposition for which they were required to 
account. The resale of the butter in the form of ice cream by Bow- 
man’s vendee was not a disposition made by the plaintiffs for which 
they could be held accountable under the order. 

[1] Administrative orders, like statutes, are not to be given 
strained and unnatural constructions. As was said in Lynch y. Al- 
worth-Stephens Co., 267 U.S. 364, 370, 45 S.Ct. 274, 276, 69 L.Ed. 
660, quoting from the Circuit Court’s opinion, Id. 8 Cir, 294 F. 190, 
194: “* * * the plain, obvious and rational meaning of a statute is 
always to be preferred to any curious, narrow, hidden sense that 
nothing but the exigency of a hard case and the ingenuity and study 
of an acute and powerful intellect would discover.” The language 
of a regulation should be considered as intended to guide and not 
to entrap those who are governed by it. If the plaintiffs are held 
accountable for the Secretary’s unnatural and unusual construction 
of Order 41, they are being saddled with a responsibility not de- 
lineated by the order and with a surprise burden impossible to antici- 
pate, which, unwarned, they had no opportunity to take steps to 
protect themselves against. The order, instead of a blazed trail for 
their guidance, would be a snare for their entrapment. Administra- 
tive orders of that character are unlawful. 

[2] It is undisputed in the evidence that the construction which the 
Secretary seeks was not considered at the public hearings held for 
the formulation and promulgation of Order 41. As we have stated, 
the amount involved in this case is for the allegedly erroneous classi- 
fication of milk during the months of May and June, 1940. Order 41 
was amended effective July 1, 1940, to provide expressly for the lia- 
bility which the Secretary here would place upon the plaintiffs. This 
is tantamount to an admission by the Secretary that the order as 
originally promulgated did not cover the reclassification upward 
which he would compel the plaintiffs to assume in this case. Helver- 
ing v. Safe Deposit & Trust Co., 4 Cir., 121 F.2d 307, 311 United 
States v. Carpenter, 10 Cir., 84 F.2d 813, 814; United States v. Ba 
shaw, 8 Cir., 50 F. 749, 754. This amendment was not a mere change 
of language for the sake of clarification. The reach and the scope of 
this amendment gave more than clarification; they gave implementa- 
tion not previously present in the order. Indeed, the amendment ex- 
pressly provides for reclassification upward and was undoubtedly 
adopted to fll what was thought to be a gap in the original order. 

[3] We think it quite clear on this record that the Market Admin- 
istrator’s demand upon the plaintiffs was unlawful and not authorized 
by Order 41 as it existed at the time of the sales in question. The 
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Secretary’s motion for summary judgment should have been denied. 
The judgment is reversed and the cause is remanded, with direc- 
tions to proceed in accordance with this opinion. 


NEW York STatTe GUERNSEY BREEDERS’ Co-op v. WICKARD, SECRETARY OF AGRICUL- 
TURE, 141 F. 2d 805. Decided March 30, 1944. 


CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
Constitutional Law—Grade or Quality Differentials—Discrimination 


Secretary's order held not unconstitutional as discriminating against Guernsey 
milk on the ground that the superior nature of such milk entitled it to 
further “grade or quality” differentials, as the evidence justified the Secre- 
tary’s conclusion that Guernsey milk was not entitled to special recognition 
other than that accorded under the order. 


Administrative Law—Limited Character of Judicial Review in Considering 


Legality of Milk Order 


In considering the legality of the Secretary’s milk order, the courts must bear 
in mind not merely the limited character of review over administrative 
agencies, but also the fact that the order involves a difficult adjustment 
which is more likely to achieve fairness than any court might suggest. 


Administrative Law—Judicial Review of Secretary’s Findings—Substantial 
Evidence—Pressure of Special Interests 


Court’s function is limited to ascertaining whether or not Secretary’s findings 
are supported by any substantial evidence and- his conclusion authorized 
by law, but pressure of special interests is primarily for the Secretary. 


Administrative Law—Weight of Evidence as Within Province of Secretary 


Secretary’s conclusion based on evidence of experts, although attacked in va- 
rious particulars, its weighing is properly within his province. 


Administrative Law—Quasi-Judicial Capacity of Secretary in Determining 
Grade and Quality Differentials 


Provisions of act allowing grade and quality differentials state a governing 
principle which the Secreatry in his quasi-judicial capacity is to apply 
to the facts he has found to the best of his ability and to that extent only 
is the statutory principle mandatory.* 


Appeal from the District Court of the United States for the 
Northern District of New York. 

Action by New York State Guernsey Breeders’ Co-operative, Inc., 
against Henry A. Wallace, for whom has been substituted Claude R. 
Wickard, Secretary of Agriculture of the United States, to review a 
ruling of the Secretary dismissing a petition filed pursuant to the 
Agricultural Adjustment Act, § 8c(15), 7 U.S.C.A. § 608¢(15). 
From a judgment dismissing the complaint on the merits and grant- 
ing relief to the defendant on his counterclaim, plaintff appeals. 


Affirmed. 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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Irving G. Hubbs, of Pulaski, N. Y. (Merrit A. Switzer, of Pualski, 
N. Y., on the brief), for plaintiff-appellant. 

W. Carroll Hunter, Sp. Asst. to Atty. Gen. (7. Stephen Doyle, 
Jr., Sp. Asst. to Atty. Gen., avid P. Gordon, Atty., Dept. of Agri- 
culture, of Washington, D. C., Wendell Berge, Asst. Atty. Gen., and 
Irving J. Higbee, U.S. Atty., of Syracuse, N. Y., on the brief), for 
defendant-appellee. 

Before Cuasr, Cuark, and Frank, Circuit Judges. 

Crark, Circuit Judge. 

For reasons readily understandable, the old controversy as to the 
relative merits of milk from Guernsey and from Holstein cows has 
flared up with increased vigor in consequence of the promulgation 
of federal and state milk orders under legislation designed to secure 
uniform minimum prices to the milk producers. The Guernsey Pro- 
ducers seek either complete exemption from the orders or a substantial 
differential in their favor—beyond the allowance made all producers 
for better-than-average butterfat content—based upon asserted supe- 
rior quality, greater production costs, and increased consumer demand 
than in the case of average or Holstein milk. Other producers oppose 
such a differential, and the administrative agencies have refused it. In 
the extensive court proceedings which have resulted, the Guernsey 
producers have had an occasional temporary success, as in an early 
ruling in this proceeding and in certain state rulings—all limited in 
ultimate decision, however, to orders of remand to the administrative 
agencies for further or other findings. Now this appeal brings up a 
tinal judgment of the District Court refusing to disturb the decision 
of the Secretary of Agriculture against the Guesnsey contention, 
which decision is vigorously attacked as unsupported in law or fact 
and as unconstitutionally discriminatory. 

The milk order in question is Order No. 27, regulating the handling 
of milk in the New York metropolitan marketing area, originally 
issued by the Secretary of Agriculture on August 5, 1938, under the 
Agricultural Marketing Agreement Act of 1937, § 8c, 7 U.S.C.A. 
§ 608c.'. Various features of this order have been upheld by us in 
Waddington Milk Co. v. Wickard, 2 Cir., 140 F. 2d 97; Queensboro 
Farms Products, Inc. v. Wickard, 2 Cir., 137 F. 2d 969; and United 
States v. Adler’s Creamery, 2 Cir., 107 F. 2d 987; /d., 2 Cir., 110 F. 
2d 482, certiorari denied 311 U.S. 657, 61 S.Ct. 12, 85 L.Ed. 421, and 


1 Originally effective Sept. 1, 1938, 3 F.R. 1945, 1957, 2100, 2102, the order was suspended 
Jan. 31-July 1, 1939, 4 F.R. 1259, 2377, was reissued with amendments Mar. 30, 1940, 5 F.R. 
1258, 1585, was again amended Dec. 9, 1940, 5 F.R. 4970, 6 F.R. 1181, June 14, 1941, 6 F.R. 
2944, 3160, and Aug. 29, 1941, 6 F.R. 4507, 4964, and was reissued with amendments Mar. 26, 
1942, 7 F.R. 2370. See 7 CFR, 1938 Supp., 927.1-927.1la, with Cum. Supp. yearly since that 


date. 
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its constitutionality was sustained in United States v. Rock Royal 
Co-op., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446. The plaintiff, a 
co-operative association of producers engaged in the handling of 
Guernsey milk,’ first applied for exemption from the order on Oc- 
tober 20, 1938, when it filed a petition for review with the Secretary, 
as provided in the Act, § 8c(15) (A). 7 U.S.C.A. $ 608¢(15) (A). 
This the Secretary denied January 3, 1939, in a ruling containing 
detailed findings of fact and conclusions. Plaintiff then brought this 
action, seeking review of the Secretary’s ruling, as provided in the 
Act, § 8ce(15) (B), and also an injuction against the Secretary. A 
statutory court of three judges held injunctive relief improper and 
ordered the allegations relative to it stricken and the action con- 
tinued before a single judge. New York State Guernsey Breeders’ 
Co-op. v. Wallace, D.C.N.D.N.Y., 28 F. Supp. 590. 

Thereafter, the Secretary filed his answer, with a counterclaim 
for affirmative relief, and the action was heard upon cross-motions 
for judgment. On January 9, 1940, Judge Cooper filed a lengthy 
opinion, together with findings of fact and conclusions of law, which 
were largely favorable to the plaintiff in finding superior quality, 
increased consumer demand, and greater cost of production in Guern- 
sey than in average milk. His decision was, however, to remand the 
matter to the Secretary “to make new findings of fact and conclu- 
sions upon the evidence and to grant or deny plaintiff’s proposed 
findings and conclusions, with the right to make new or additional 
findings and with the right of each party to submit additional evi- 
dence upon proper notice to the other.” Then he ordered the plain- 
tiff to make a special deposit in a bank, subject to the order of the 
court, of the sums then or thereafter involved in this dispute. There- 
after the Secretary, through an appropriate representative, con- 
ducted additional hearings on plaintiff's petition, and on December 
27, 1941, issued another ruling, with lengthy recitals, argument, 
findings of fact, and conclusions against the plaintiff. Plaintiff 
thereupon, with leave of the court, filed an amended and supplemental 
complaint in this action seeking review of the second ruling of the 
Secretary, made by the Secretary’s assistant. The Secretary then 
(Mr. Wickard having been substituted for Mr. Wallace) again 
answered and counterclaimed for an injunction, and the matter 
was heard by Judge Bryant on cross-motions for summary 
judgment. His judgment, the subject of this appeal, upheld the 
Secretary's ruling as sustained by the evidence and lawful; and it, 


2 Plaintiff’s primary objeetive is not the sale and handling of milk, but the promotion of the 
breeding and development of the Guernsey cow; and much of its time and money are spent in 
publicizing the quality of Guernsey milk under the label “Golden Guernsey.” 
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therefore, dismissed plaintiff’s complaint, ordered the amount on 
deposit paid over to the Market Administrator, and directed the 
plaintiff to comply with the order. 

The statutory provisions requiring the payment of uniform prices 
to producers, “irrespective of the uses made of such milk by the in- 
dividual handler,” allow certain “adjustments” not here in issue— 
including one for “location,” which has been granted plaintiff, be- 
ginning in 1940—and, in addition, the one here pertinent, namely, 
adjustment for “the grade or quality of the milk delivered.” § 8c¢(5), 
-paragraph (B) (ii), cf. also paragraph (A). Acting under the 
authority of this statute the Secretary in Order No, 27 established 
a butterfat differential of four cents per hundredweight for each one- 
tenth of one percent above or below the average butterfat test of 
3.5 percent, this being the differential customarily applied in the 
market for many years before the order. This differential necessarily 
works to plaintiff's advantage, since Guernsey milk has one of the 
highest butterfat contents of any of the milks involved Plaintiff 
contends, however, that the superior nature of its milk is such that 
it should be entitled to further “grade or quality” differentials. Its 
attack is, therefore, centered upon the Secretary’s basic conclusion 
that “Guernsey milk does not possess such special qualities and ele- 
ments as to distinguish it from milk generally and as to require 
the Secretary to accord to it any special recognition other than that 
which, under the order, he has already accorded.” 

[1,2] In considering the legality of the Secretary’s action we need 
to bear in mind not merely the limited character of review accorded 
in general to the courts over administrative agencies, including the 
milk marketing agencies, cf. Stark v. Wickard, 64 S.Ct. 559, 571, 
but also, as we have had occasion to stress before, the fact that 
Order No. 27 involves a difficult and complicated adjustment of the 
most extensive character and detail which is more likely to achieve 
fairness in the greater number of cases than any we can think of or 
suggest. Waddington Milk Co. v. Wickard, supra, 140 F. 2d at page 
102. Since its main features have been so often sustained, we should 
be particularly hesitant to require distinctions between milk pro- 
duced by different breeds of cows which have been rejected by the 
Secretary after full and complete hearing of the parties interested 
and which will certainly hamper the operation of the order if it does 
not well have stultifying effects on its effective administration far 


® The Secretary found that the butterfat content of Guernsey milk averaged from 4.5 to 
5.0% (thus being about on a par with Jersey and above Ayrshire milk in this respect), while 
that of Holstein milk averaged only about 3.5%. The original orden also contained a premium 
allowance for Grade A milk, but that became ineffective in 1940 when the New York City 
authorities withdrew this grade distinction. 
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beyond our present power to visualize or forsee. True, ‘plaintiff 
represents only a very small part of the milk here regulated ;* but ob- 
viously regulations in its particular favor are regulations detri- 
mental to other producers, and they suggest, in turn, the appeal of 
other special groups for special exceptions. Pressure of such special 
interests, while both natural and appropriate with respect to the mak- 
ing of the order, is primarily for the Secretary, who must balance 
all such considerations to the best of his ability; our function is 
limited to ascertaining whether or not his findings are supported 
by any substantial evidence and his conclusion authorized by law. 
We are clear that they are. 


[3,4] First, we may refer to certain subordinate contentions made 
by plaintiff. It says that the Secretary in his second hearing did not 
obey Judge Cooper’s mandate, but went beyond it in making new 
findings and in not de‘initely passing upon the proposed findings in 
plaintiff’s favor which were discussed by the judge. This seems to 
us too narrow a reading of the district judge’s order which de‘nitely 
provided for the taking of additional evidence, and surely implied 
the finding of additional facts. In any event, the point does not 
seem to us important or controlling at this time. This is the first 
review possible of the proceedings; and since our approach differs 
from Judge Cooper’s, there is little occasion for a remand to the 
Secretary merely to provide at most for more complete grounds for 
our disagreement. The record is adequate for final disposition of 
the matter. Plaintiff then objects to certain recitals in the Secretary's 
ruling of the former hearings and the evidence introduced, made ap- 
parently for the general information of readers of the decision; but 
these were not essential parts of the decision, and we need not stop 
to pass upon their details or decide immaterial issues as to their 
complete accuracy. Further, plaintiff asserts that under the Act the 
allowance of grade and quality differentials is mandatory upon the 
Secretary, while the Secretary says that the matter is left to “his 
informed discretion.” So far as we can see, this is but an issue of 
labels. The Act states a governing principle which the Secretary 
in his quasi-judicial capacity is to apply to the facts he has found 
to the best of his ability. To that extent, no more, no less, is the 
statutory principle mandatory. And we review his action under the 
legal limitations we have stated above. To that review we turn. 


[5,6] In reaching his ultimate conclusion the Secretary considered 


*Of the total dairy cattle population of New York State, about 90% is of Holstein breed, 
while 3 to 5% is of the Guernsey breed, owned by some 2,000 Guernsey dairy farme:s, of whom 
about 450 are members of the plaintiff. Plaintiff supplies less than 9,000 of the approxi- 
mately 4,000,000 quarts of milk sold daily in the marketing area of the order. 
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and rejected each of the factors urged by plaintiff as setting off Guern- 
sey milk in a class by itself. His conclusion is based upon the evi- 
dence of experts, as well as others familiar with the business; and 
although this is attacked in various particulars, its weighing was 
properly within the Secretary’s province. Plaintiff, of course, em- 
phasized the high butterfat content of Guernsey milk; but since the 
order contains a differential established by the practices of the trade, 
we think this point has been fully met. Plaintiff asserted greater 
Vitamin A potency for Guernsey milk, basing its contention partic- 
ularly on the carotene content of the milk; but we think the evidence 
justified the conclusion that Guernsey milk “is not greatly, if at all. 
different in total Vitamin A potency (including convertible caro- 
tene)” from other types of milk. The evidence tended to show that 
the human body converts carotene far less readily than do the labora- 
tory rats upon which plaintiff premised its argument; and hence caro- 
tene content in itself would not require a finding of higher Vitamin A 
potency. The Secretary also found that Guernsey milk, because of 
its comparatively high butterfat content, was not so suitable for in- 
fant feeding as are milks, such as Holstein, with a lower butterfat 
content; and this, too, was justified by the testimony, and, indeed, 
was supported, in part.at least, by plaintiff’s own course of business 
in undertaking to supply its customers with pure Holstein milk for 
infant feeding. The Secretary’s conclusion that Guernsey milk 
tasted no better than other milk had the support of even one of plain- 
tiff’s experts who admitted he could not differentiate between milks 
by taste. And there was evidence to justify the Secretary in finding 
Gurnsey only “silghtly richer” in sugar, protein, and ash content, 
and only “somewhat” yellower in color. 

But plaintiff strenuous objects to the Secretary’s refusal to make 
findings to the effect that the higher cost of production of Guernsey 
milk and its greater marketability required special treatment of it. 
The Secretary, however, held that these factors of themselves did not 
show a difference in quality or grade, since inferior milk might be 
accompanied by high production costs, and that, while there was evi- 
dence to show that before the order plaintiff had been able to secure 
a higher-than-average Class I (fluid milk) utilization for the milk 
of its members, that fact might be due to causes other than quality, 
such as extensive advertising, superior selling practices, and prox- 
imity to fluid milk markets, or, indeed, to the butterfat differential 
for which allowance had been made. And he held that under the 
Act only factors affecting quality and grade could be considered, 
and hence that the required uniform minimum prices could not be 
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varied with the higher cost of production of certain kinds of milk or 
the greater public demand for them. 

[7-10] This finally is the ultimate issue in the case—one, of 
course, of outstanding importance in milk regulation. It seems to 
us that the Secretary has correctly construed the law, and that 
production costs or marketability are not in themselves factors to 
influence minimum milk prices. For such prices it hardly seems 
pertinent that special allowances should be made for milk more ex- 
pensively produced, or more extensively and successfully advertised, 
but not better in quality or grade. In a purely competitive industry 
factors of this kind may well affect the market price; but when reg- 
ulation by way of minimum price is substituted by reason of the very 
disorder of the market and its effect in impairing farmer purchasing 
power (§ 1, 7 U.S.C.A. § 601), it is not surprising to discover no 
allowance for them in the governing authority.’ Plaintiff suggests 
that the New York State milk orders, made originally as supplemen- 
tary to the Federal orders, have been differently treated in the state 
courts. This could not be controlling, in any events; but it must be 
pointed out that the governing law there is somewhat different, the 
views of the various judges in New York appear to be quite divided, 
and as yet there has been no final disposition of the issue.” Plaintiff 
also suggests that the consequence of the order must necessarily be 
that farmers cannot make as satisfactory a return with Guernsey 
as with Holstein cows, and that hence in time the use of the Guernsey 
breed, for which plaintiff has built up so extensive a demand, will 
decline, if not cease. But this seems to us a natural and perhaps 
inevitable consequence of regulation of the market. The contrary 
result would, of course, restrict the development of Holstein cattle: 
and if the grade and quality of Guernsey milk do not justify the 





5 The declaration of the policy of Congress in § 8c(18), 7 U.S.C.A. § 608¢ (18), that the 
level of prices should be ‘“‘such level as will reflect the price of feeds, the available supplies of 
feeds, and other economic conditions which affect market supply and demand” obviously refers 
to the general price level for producers, not to differentials among producers. 


®The New York Statute provides, inter alia, for ‘reasonable differentials for quality and 
location and for services.” Agriculture and Markets Law, Consol.Laws, c. 69 § 258-m, subd. 6. 
The Appellate Division of the Fourth Department definitely repudiated differentials based on 
differing costs of production, reciting legislative history in support of its unanimous decision, 
New York State Guernsey Breeders’ Co-op. v. Noyes, 260 App. Div. 139, 21 N.Y.S.2d 347 (af- 
fecting the Buffalo district) ; and the Third Department reached the same result in a 3 to 2 
decision, the dissent particularly stressing consumer demand, in New York State Guernsey 
Breeders’ Co-op. v. Noyes, 260 App. Div. 240, 22 N.Y.S.2d 132 (affecting the Rochester district) . 
The latter decision was modified in 284 N.Y. 197, 208, 30 N.E.2d 471, 474, for a remand of the 
case for further findings, in an opinion which relies generally, and without separate considera- 
tion or discussion of legislative history, on a “difference in production costs, quality or mar- 
ketability of milk of one breed of cows from that of other breeds’; on the authority of this 
case, the former decision (affecting the Buffalo district) was modified in like manned in 285 
N.Y. 623, 32 N.E.2d 823. Thereafter the two proceedings were consolidated, and the Commis- 
sioner of Agriculture and Markets held further hearings and then filed findings and conclu- 
sions, again unfavorable to the petitioner, which were reversed, 3 to 2, with a remand for 
further and other findings, in 266 App. Div. 462, 48 N.Y.S.2d 603. An appeal from this deci- 
sion was dismissed, Nov. 18, 1943, for lack of finality of the order. New York State Guernsey 
Breeders’ Co-op. v. DuMond, 291 N.Y. 704, 52 N.E.2d 598. 
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differential, then not only the immediate business, but the ultimate 
consuming public, will be adversely influenced by the consequence. 
We are content, therefore, to leave the matter to the disposition of 
the Secretary on the evidence which, so far as we can see, he has 
carefully appraised and valued. 

[11, 12] What we have said applies also to the claim of uncon- 
stitutional discrimination, and is all we think it necessary here to 
add to the discussion of constitutionality had in United States v. 
Rock Royal Co-op., supra, Waddington Milk Co. v. Wickard, supra, 
and the other cases cited, Since on this record only questions of law 
were involved, summary judgment was proper. The mandatory 
injunction against the plaintiff and the order for payment of the 
impounded funds to the Market Administrator are likewise justified 
in a final adjudication of the issues. 

Judgment affirmed. 
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on of CEASE AND DESIST No. Page 
e has Makine feise entities in recor@t..«..ns2c6os ss ees oaccwnen 704 645 


Unfair practice 
ncon- Respondent, a market agency, is ordered to cease and desist 
re to from perpetrating unjust, unfair, and deceptive practices 
tes v. in issuing accounts of sales falsely indicating the con- 
upra, signor of animals known to have been stolen and causing 
£ law false yard tickets to be issued for such animals, and to 
cease and desist from violation of the act in delivering 
atory proceeds of sales to other than the owner or his agent_. 705 


f the 
tified 


oa 


45 


Respondent, owner of a posted stockyard, is ordered to cease 
and desist from perpetrating unjust, unfair, and deceptive 
practices in placing false information on yard tickets, is- 
suing yard tickets for hogs known to have been stolen, and 
from violations of act in issuing tickets showing receipts 
of livestock from consignors unless the livestock is actual- 
ly so received, and permitting its employees to issue 
yard tickets without actually knowing the livestock was 
received from the consignor, and is ordered to make, when 
livestock is received, and keep tickets showing the name 
of the comsistor, OF Nis: QGGME. oo nn nncccncscneddsnnsede 706 649 


Violation of Act 

Respondent, a market agency, is ordered to cease and desist 
from making false entries in its accounts and records, re- 
mitting proceeds of sales to consignors on the basis of 
prices different from prices for which animals were sold, 
failing to furnish true written’ accounts showing the exact 
price received for livestock, the exact price paid to sellers, 
and the exact amount of freight expense______________- 707 3652 


Since rebates were made in apparently a very small propor- 
tion of transactions conducted by the respondent market 
agency for many years and no prior violations of the act 
have been shown, the interests of proper enforcement of 
the act are met by issuing a cease and desist order with- 
out suspending respondent's license __-__...__------____ 707 652 


Since respondent, stockyard owner, has admitted the facts of 
making false entries in its records and reports and has 
waived hearing, and the parties to the proceetiing have 
consented to the issuance of a cease and desist order by 
failing to except to the examiner’s recommendation, the 
respondent is ordered to cease and desist from making 
false entries in its records and reports, and is ordered 
to keep full records disclosing all transactions involved 
Wi A BRING 6c einiiccinacuvinninne aah aka edinmamonaetd 708 656 
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DISMISSAL 


Order of, based on, 
consent of parties 


EXAMINER'S PROPOSED ORDER 
Issuance of cease and desist order by failing to except to 


FEDERAL TRADE COMMISSION ACT 
Incorporation of, by reference into Packers and Stockyards Act_ 


_LICENSES 
Circumstances obviating suspension of 


Suspension t 

Although making false entries in poultry dealer’s records, 
and keeping the resulting inaccurate records constitute 
flagrant and repeated violations of the act which warrant 
revocation of the dealer’s license, in view of the punish- 
ment already received by it for the same activities under 
other laws, its license under the act is suspended for only 
15 days, and it is further ordered that the respondent 
shall cease and desist from making false entries and shall 
keep correct records 


OrAL HEARING 
Granting of 
Since respondent was not given opportunity to file sug- 
gested order provided by the rules of practice under the 
act and complainant did not object to respondent’s request 
for oral hearing, the prior reparation order is set aside 
and oral hearing is ordered 


PRINCIPAL AND AGENT 
Act of Agent as Act of Principal 
Although respondent is responsible for the acts of his em- 
ployee, since he had no knowledge of such acts, and 
thought he delivered the proceeds to the authorized agent, 
his registration is not suspended ae ee ae 


Effect of knowledge by principal of acts of agent______ ae 705 


RATES AND CHARGES 
Supplemental Order —-- 


REASONABLE CARE 
Failure to exercise, to ascertain ownership of livestock._______706 


REBATES 
Making of, as constituting violation of act_- eater Mee 


SUGGESTED ORDER 
Oral hearing ordered for failure to afford opportunity to file-. 703 





656 


543 


43 
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SUPPLEMENTAL ORDER 
Rates and Charges 
Respondent’s application for addition to existing rates and 
charges to permit a charge for ante-mortem inspection of 
cattle, objected to by Office of Distribution, is set down 
for a hearing, presently effective modified rates ordered 
continued in effect through December 31, 1944, and re- 
spondents ordered to continue filing reports required by 
preveriine:..GE glist: os a in oe ee a eee 709 657 





A.D. 


No. Page 

















UNFAIR PRACTICE 
lesttine: Guise neces GF SAIO6...n.< o22 nc hewn cciicsanseddeam 705 648 
iia Tee. WON CUCU rene ree eceemseican cen ewe 706 ~3=6651 
Issuing false yard tickets for stolen animals ___..----------. 705 648 







VIOLATION OF ACT 











Delivering proceeds of sales to other than owner or agent-_---- 705 648 
Failure to furnish true written accounts __--------_-_- Ss Stk 707 655 
Feowing fae: sare tebe: 5. ooo ee ee 706 =©651 
Making false entries, and keeping resulting inaccurate records 

as constituting flagrant and repeated unlawful acts__----~-- 704 645 
Making false entries in accounts and records___---__--------- 707 655 
Making false entries in records and reports___-__------------- 708 657 
RGEC. EOE WROROUOR oo onsen kee incensed eeadaens 707 655 
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CONTRACT OF SALE ON CONSIGNMENT 
Change of original contract of purchase and sale to_- waee Vee 667 










DAMAGES 
Measure of, based on— 
difference between cost of car, plus freight and demurrage, 
and amount realized from resale of car___-----_----- 











DEFAULT 
Admission of facts alleged in complaint by------------715:669:; 716 670 
Waiver of oral hearing on facts by_------------------ 715:669; 716 670 






DISMISSAL 
Failure to Prove Claims 

Complaint alleging a claim against one respondent for re- 
covery of loss of profits on a carload of peaches allegedly 
purchased from and resold to said respondent, and also 
making claim for peaches shipped to another respondent 

and rejected by the latter because they were not in ac- 
cordance with contract specifications, nor in suitable ship- 

ping condition, dismissed, on the ground that the alleged 
resale was not proved, and that due to the condition of 

the peaches on arrival, the rejection thereof was not 
















unlawful —__--- i thse Besnd dodo ae cn dada Beeson as g teen 677 
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Order of, Based on Settlement Between Parties No. Page 
A stipulation having been filed by the parties to this proceed- 
ing stating that the matter herein involved had been set- 
tled and asking that the complaint be dismissed at the 
cost of the respondent, the complaint herein is dismissed 


Although it may be assumed for present purposes that the 
pleadings and proof properly raised the issue of suitable 
shipping condition, the complaint for reparation is dis- 
missed because the parties had settled by agreeing to a 
refund of part of the purchase price of the shipment of 
the potatoes involved in this proceeding, and the prior 
order which was stayed by the supplemental order is 
set aside 


Disciplinary complaint arising out of respondent's failure to 
record and account for purchases of peaches is dismissed 
on complainant’s motion because full accounting has now 
been made 


EVIDENCE 
Burden of Proof 

Where complainant’s broker attempted to sell a carload of 
grapefruit to several buyers, each buyer to take a specified 
number of boxes, the shipment to be made on October 8 
or 9, and complainant could not make shipment on either 
of those days, and offered to ship on October 10, but not 
all of the buyers accepted their share of the load on the 
basis of shipment on October 10, held, the evidence failed 
to establish acceptance of complainant’s offer to ship on 
October 10, and therefore, the complaint seeking repara- 
tion to recover losses by reason of the alleged unlawful 
rejection of the shipment is ordered dismissed 


RECONSIDERATION 
Change in Amount of Reparation Award 
Petition for reconsideration is granted, and the amount of 
reparation awarded the complainant in the prior order 
is to read as amended by this order, and it is further or- 
dered that complainant is entitled to demurrage cost and 
that since the complainant has admitted that the respond- 
ent’s liability should be a certain sum and billed him for 
this amount, the latter is only liable for the amount he 
was billed 


Order Dismissing Petition for 
Since the petitioner has not shown facts that were not con- 


sidered when the original order in this proceeding was is- 
sued, and did not indicate the application to the facts in 
issue of any rule which constitutes error in law, its pe- 
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ied PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
RECONSIDERATION—Continued 
Pi 
= Order Dismissing Petition for—Continued AD. 
tition for reconsideration is dismissed, the prior stay order No. Page 
is vacated, and the original order shall become effective-_ 712 661 
663 REJECTION OF SHIPMENT 
Commodity not in suitable shipping condition as justifying-._._. 718 682 
REPARATION 


Failure to Pay 
Where respondent so! and delivered a carload of potatoes 
which did not meet contract requirements and was ac- 
cepted by complainant only after respondent had promised 
to protect complainant against any loss arising from 
659 decay, held, complainant could recover for such loss and 
should be awarded reparation in the amount of damage 


laine Wee TR: see ew Leda ean eens 715 668 
Rejection of Shipment 
382 Where complainant sold fresh prunes on rolling acceptance 
basis but respondent rejected them on delivery, held, such 
rejection was without reasonable cause because under sale 
on rolling acceptance basis, the buyer has no right of re- 
jection on arrival and, therefore, complainant is awarded 
reparation for the difference between the agreed con- 
tract price and the net proceeds received by complainant 
from the. resaie of the prunes: ......~.5..csereccunsus- 716 #86670 
REPARATION FOR— 
binge 60: GOROUD hc cece ace cde nwenctudceslscnwkeusseaasenes 716 = 671 
Loss arising from decay of produce ~..............+....+.--+. 715 670 
RoLLine ACCEPTANCE BASIS 
a GDI CE OND oo ein eonnadeganuuwaasedns seca ees 716 §=671 
(s 
STay ORDER 
WRGMRIN (O00 foci ee kn cab bee nected eh deed eee 712 366638 
SUITABLE SHIPPING CONDITION 
Rejection of commodity not in, justified--..........._-------- 718 682 
VIOLATION OF ACT 
DOMES: 66 BOGONE. gsi ccd ce nennnitresdsneusemduTacwseeenaaken 716 36671 
Failure to deliver produce in suitable shipping condition_-_-~_- 714 ~#=667 
Failure to furnish produce of grade specified in contract with- 
4 Ort VORpamamee CRUEG. oa 56 oon ene e ener aoneeracsseae 714 = 667 


Failure to pay— 
loss arising from decay of produce ---..-.----..----------- 715 670 
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ADMINISTRATIVE LAW 
Judicial Review 
Legality of Milk Order 

In considering the legality of the Secretary’s milk order, the 
courts must bear in mind not merely the limited character 
of review over administrative agencies, but also the fact 
that the order involves a difficult adjustment which is more 
likely to achieve fairness than any court might suggest, 
141 F. 2d 805 


Pressure of Special Interests 
Court’s function is limited to ascertaining whether or not Secre- 
tary’s findings are supported by any substantial evidence 
and his conclusion authorized by law, but pressure of spe- 
cial interests is primarily for the Secretary, 141 F. 2d 805-_ 


Weight of Evidence 
Secretary’s conclusion based on evidence of experts, although 
attacked in various particulars, its weighing is properly 
within his province, 141 F. 2d 805 


Quasi-Judicial Capacity of Secretary 


Grade and Quality Differentials 
Provisions of act allowing grade and quality differentials state 
a governing principle which the Secretary in his quasi- 
judicial capacity is to apply to the facts he has found to 
the best of his ability and to that extent only is the statutory 


AMENDMENT 
Binet of in eitik orier, 140-7: 34456... 2.2 ec oct neck ese Pon a 


CONSTITUTIONAL LAW 
Discrimination 
Secretary’s refusal to recognize special recognition under order 
with reference to grade and quality differentials as not con- 
RNR UE ON oo co gti sc cis seem ar aa mia ee ae eee 


Costs OR MARKETABILITY 
Minimum milk prices not entirely influenced by, 141 F. 2d 805 


CouRTS 
New York State milk order made originally as supplementary to fed- 
eral orders and allegedly differently interpreted by state courts 
as not affecting legality of Secretary's order, 141 F. 2d 805 


DIFFERENTIALS 
Declaration of policy of Congress as referring to general price levels 
for producers, not to differentials among producers, 141 F. 2d 805- 
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EVIDENCE Page 
Kind of, necessary to show temperature of cream, 45 F. Supp. 104__ 684 
Page 
GRADE AND QUALITY DIFFERENTIALS 
Quasi-judicial capacity of Secretary in making determination of, 141 


eh AN NE a Sa ah eg a ei en 701 


HARDSHIP 
Decline of demand of particular kind of milk resulting from natural 
and inevitable consequence of regulation of market as matter for 


607 disposition. by Secretary, 141 F. 2d 806 ....+.....+..s2-<.....- 703 
IDs 


MINIMUM PRICES 
Costs and marketability as not themselves influencing factors relat- 
Pe Ei BAe ire, te rece ee Sb errs Ges Dee ee 703 


MOTION 
397 Motions for judgment on pleadings and for summary judgment con- 
sidered tegeiier,. 45 e- Sunt: 104 ...ccccccenchc te ae 684 


OrDER No. 27 (NEw York) 
Classification of Cream 
97 Strict Compliance With Prescribed Temperature of Cream, 

Since under Secretary’s order pursuant to act, cream, to be 
classified as such, must be kept in a licensed warehouse for 
prescribed periods at prescribed temperature, parties are 
not entitled to the benefits of this classification without 
proof of strict compliance with the requirements of the or- 
der, and proof of temperatures, in manner other than as 

7 prescribed, does not constitute compliance, 45 F. Supp. 104- 684 
Classification of Milk According to Use 
: Secretary’s order classifying milk in accordance with form in 
m6 which or purpose for which it is used in fixing minimum 
prices payable by all handlers for each use classification, held, 
within meaning of provisions of act which contemplate classi- 
fication according to use made by or to handlers, not ultimate 
use of milk by or to customers, 140 F. 2d 97_-_------------_- 685 


Classification of Milk in Accordance With Its Utilization 
Classifiaction of milk received from producers by handler in ac- 
cordance with its utilzation at the handler’s initial receiving 
- plant, held, not invalid as discriminating against a handler 
operating only one plant, though the act requires that milk 
prices paid producers be uniform as to all handlers, 140 F. 
We TE -eacnnacssencseeudesnuee enw aeneuegeeus Sdeccetcetateaec 685 


rs Grade or Quality Differentials 
Discrimination 
Secretary’s order held not unconstitutional as discriminating 
3 against Guernsey milk on the ground that the superior 
nature of such milk entitled it to further “grade or qual- 
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Page 
OrDER No. 27 (NEW YorkK)—Continued 
Grade or Quality Differentials—Continued 
Discrimination—Continued 
ity” differentials, as the evidence justified the Secretary’s 
conclusion that Guernsey milk was not entitled to special 
recognition other than that accorded under the order, 141 
F. 2d 805 


On Hand 
Meaning of Term in Secretary’s Order 

Since the words “on hand” in order of the Secretary does not 
mean any of temporary form assumed by milk products 
while at plant, but refers to form in which milk is on hand 
thereat at end of month, the market administrator properly 
classified milk equivalent of cream, added by handler to 
buttermilk, as buttermilk within the higher class instead of 
cream within the lower class, though the milk products 
involved were on hand at the handler’s plant as cream 

at least a day, 140 F. 2d 97 


ORDER No. 41 (CHICAGO) 
Reclassification of Milk 
Market administrator was not authorized by order No. 41 to re- 
scalp upward the classification of milk used to manufacture 
butter, where the purchaser of butter twice removed used it 
to make ice cream, 140 F. 2d 485 


Substantial Amendment 
A substantial amendment in Milk Order covering reclassification 
of milk upward as well as downward constitutes an admission 
by the Secretary that the original order did not cover a re- 
classification upward, 140 F. 2d 485 


PoLicy OF CONGRESS 
Declaration of, as referring to general price level for producers, not 
to differentials among producers, 141 F. 2d 805_.----._-------- 


QUASI-J UDICIAL 
Functions of Secretary in determining grade and quality differentials, 


141 F. 2d 805 


SECRETARY OF AGRICULTURE 
Quasi-judicial function of, in determining grade and quality dif- 
ferentials, 141 F. 2d 805 


Secrion 8c(5) (A) or AcT 
Cn it” SANP, MOT nook ek nce eee aes toa 


STATES 
Courts 
New York State milk order made originally as supplementary to 
federal orders and allegedly differently interpreted by state 
courts as not affecting legality of Secretary’s order, 141 F. 
2d 805 
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STATUTES Page 
Construction and Interpretation 
Administrative orders, like statutes, are not to be given strained 
and unnatural constructions, and the language of a regulation 
should be considered as intended to guide and not to entrap 
those who are governed by it, 140 F. 2d 485 


Administrative orders, like statutes, not to be given strained and 
unnatural constructions, 140 F. 2d 485 


Language of regulation to be considered as intended to guide and 
not to entrap those who are governed by it, 140 F. 2d 485__-_- 


Section 8c(5)(A) of act to be construed as a whole to give effect 
to purpose for which classification is made, 140 F. 2d 97 


“The plain, obvious and rational meaning of a Statute is always 
to be preferred to any curious, narrow hidden sense that noth- 
ing but the exigency of a hard case and the ingenuity and study 
of an acute and powerful intellect would discover, 267 U.S. 
364, 370,” in 140 F. 2d 485 


SUMMARY JUDGMENT 
Propriety of granting, where only issues of law are involved, 141 F. 


TEMPERATURE 
Evidence necessary to show, 45 F. Supp. 104 
Strict compliance with requirement of order relating to, 45 F. Supp. 


WORDS AND PHRASES 
On bend, 146 FF 26 OF. =2.22.25.05-5..05-.. 











